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290 Filed May 24 1946 Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

LIZZIE M. HARBAUGH, Riggs & Sargent Rd., 
Chillum, Md., Plaintiff, 

vs. 

Central Dispensary and Emergency Hospital, Inc., a 
Corporation, 1711 N. Y. Ave. N. W., and 

Dr. CHARLES WARFIELD, c/o Emergency Hospital, 
1711 New York Ave. N. W., Defendants. 

C. A. No. 35027 

Complaint for Damages for Professional Negligence, Mal¬ 
practice, Willful and Malicious Treatment, Unlawful 
Detention, and False Arrest and False Impris¬ 
onment 

1. The jurisdiction of the court is based upon the pro¬ 
visions of Code of Laws for the District of Columbia, 1940 
edition, Title 11, Sec. 306. 

2. The plaintiff is a citizen of the United States, resi¬ 
dent of Montgomery County, Md., and files this suit in her 
own right. 

3. The defendant, Central Dispensary and Emergency 
Hospital, Inc., is a corporation duly organized and exist¬ 
ing under an Act of Congress of 1882, with its principal 
office and place of business in Washington, D. C., and is 
sued herein in its own right. 

4. The defendant. Dr. Charles Warfield, is a citizen of 
the United States, resident of the District of Columbia, 
and is sued herein in his own right. 

5. That on October 16, 1945, plaintiff, while working 
in and about her property at 5314 Reno Road, N. W., Wash¬ 
ington, D. C., became suddenly ill, fell to the floor, and laid 
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there until, the next morning when she was discovered in 
an unconscious condition by two real estate men, who found 
her lying on the floor suffering from a stroke and in 
great pain; that thereupon a physician was s umm oned 
who advised her immediate removal to a hospital for 
treatment, whereupon she was put on a stretcher and 
taken by a police ambulance to No. 8 Precinct, from which 
point she was taken in a patrol wagon to the defendant, 
Central Dispensary and Emergency Hosptial for examina¬ 
tion, medical care, and hospitalization. 

291 6. That upon arrival at the hospital conducted 

by said defendant, its agents, servants, and em¬ 
ployees, wrongfully, carelessly and with gross negligence, 
diagnosed plaintiff’s condition as being drunk, and treated 
her for alcoholism, when as a matter of fact said plaintiff 
was in a dying condition, suffering from a second stroke, 
or cerebral hemorrhages. 

7. That the said Dr. Charles Warfield, an interne, or 
physician, employed by said defendant hospital, and in his 
own capacity, carelessly, unskillfully, and with gross negli¬ 
gence, examined and treated said plaintiff; and with gross 
negligence, and erroneously, diagnosed her condition as 
that of drunkenness, and treated her for same. That the 
said defendant hospital and the said defendant Dr. Charles 
Warfield, utterly failed, neglected, and wrongfully refused 
to admit plaintiff and give her immediate medical attention 
and treatment, of which she was in dire need, or see to 
it that she got immediate medical attention, but allowed 
said plaintiff to be promptly removed by the Metropolitan 
Police to the Woman’s Bureau of that department, where 
she was charged as being drunk, in accordance with the 
negligent diagnosis of said defendants. 

8. That while in a stupor and suffering great pain of 
mind and body, plaintiff was confined in a cell at the said 
Woman’s Bureau without any medical care or attention 
for the rest of the day, until about 10 P. M., when mem¬ 
bers of her family learned of the aforesaid negligent and 


4 


wrongful acts and summoned a physician, who examined 
her, and had her removed immediately in an ambulance to 
Doctor’s Hospital, Washington, D. C. for care and treat¬ 
ment for cerebral hemorrhages, and multiple hemorrhages. 
That a short while thereafter plaintiff was placed under 
the care and attention of Dr. John J. Shugrue, a noted 
brain specialist of Washington, D. C., who performed an 
operation upon her a few days later; that thereafter she 
was treated at said hospital by another brain specialist, 
and remained at Doctors’ Hospital until November 21,1945, 
when she was able to go home, but since then has been, and 
is now, under the care of a physician, and is still confined 
to bed. 

9. That from the time her condition was so negligently 
and carelessly diagnosed by the defendant hospital and 
the said Dr. Charles Warfield, the said plaintiff suffered 

for about eleven hours untold agony and great pain, 
292 both physically and mentally, and her recovery has 

been retarded because of said lack of treatment and 
medical care, which, because of said acts, was postponed, 
as aforesaid. Plaintiff also suffered great humiliation and 
discomfort in being unjustly confined and unlawfully de¬ 
tained as a result of said negligence. 

10. That as a result of said illness and the negligent 
acts of the defendants in preventing plaintiff from getting 
any medical treatment and the services of a physician for 
a period of approximately fourteen to sixteen hours after 
having been negligently turned away from said defendant 
hospital, plaintiff’s actual damages amount, to date, to 
approximately $5500.00. She is still under the care of a 
physician and has a nurse in attendance. Plaintiff is per¬ 
manently disabled. 

WHEREFORE, by reason of the foregoing recklessness, 
gross negligence, and malpractice of said defendants, and 
said unlawful detention, arrest, and imprisonment of plain¬ 
tiff, caused by said wrongful acts of the defendants, as 
aforesaid, plaintiff claims damages against said defend- 
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ants, jointly and severally, in the sum of $100,000.00, and 
demands judgment therefor, with costs. 

Robert C. Handwerk 
Robert C. Handwerk 
Donald K. Staley 
Donald K. Staley 
Attorneys for Plaintiff, 
Suite 327 Southern Bldg. 
Na. 9450 
Jury Demand 

Plaintiff demands a trial by jury of all the issues pre¬ 
sented in this case. 

Robert C. Handwerk 
Robert C. Handwerk 
Donald K. Staley 
Donald K. Staley 
Attys. for Plaintiff. 

• • • • 

293 Filed May 311946 Charles E. Stewart, Clerk 

Answer to Complaint for Damages 

Comes now the defendant, Central Dispensary & Emer¬ 
gency Hospital, Inc., a corporation, and for Answer to the 
Complaint filed herein, states as follows: 

FIRST DEFENSE: 

The Plaintiff is not entitled to recover against the de¬ 
fendant, Central Dispensary & Emergency Hospital, Inc., 
a corporation, in the matters set forth in the Complaint 
for the reason that she has failed to state a cause of action 
therein upon which recovery can be had against the de¬ 
fendant, Central Dispensary & Emergency Hospital, Inc., 
a corporation. 

SECOND DEFENSE: 

The Defendant corporation admits the allegations of 
Paragraphs One (1), Two (2), Three (3) and Four (4); 
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this defendant has no knowledge concerning the matters 
alleged in Paragraph Five (5), except that the plaintiff 
was brought to Central Dispensary & Emergency Hos¬ 
pital, and, therefore, neither admits nor denies the allega¬ 
tions therein, but demands strict proof thereof; denies the 
allegations of Paragraphs Six (6), Seven (7), Eight (8), 
Nine (9) and Ten (10) of the Complaint. 

294 THIRD DEFENSE: 

For further defense to the Complaint and each 
paragraph thereof, this defendant avers that when the 
plaintiff was brought to its hospital for emergency atten¬ 
tion, she was given the usual, proper and customary care 
and attention and placed under observation; after being 
revived, she was further observed, answered questions in¬ 
telligently and presented no apparent condition requiring 
further or continued observation; whereupon, she was re¬ 
leased in the care of those who had brought her to this 
institution; the observation, attention and examinations 
made of her at this institution were in accord with ap¬ 
proved hospital and medical procedure used by other insti¬ 
tutions and doctors in this jurisdiction and without fault, 
neglect or failure of any kind on the part of the institu¬ 
tion, its agents, servants or employees; if any harm came 
to the plaintiff on the day in question, it was without fail¬ 
ure, neglect or fault of any kind on the part of this insti¬ 
tution or its attaches. 

Welch, Daily & Welch 
By: J. Hairy Welch 

Attorneys for Defendant, 
Central Dispensary & 
Emergency Hospital, Inc. 
710 14th St., N. W. 

Di. 6296 

Copy of the foregoing Answer to Complaint served on 
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attorneys for Plaintiff, by mail, this 31st day of May, 1946. 

Welch, Daily & Welch 
By: J. Harry Welch 

Attorneys for Defendant, 
Central Dispensary & 
Emergency Hospital, Inc. 

710 14th St, N. W. 

• • • • 

295 Filed Jun 14 1946 Charles E. Stewart, Clerk 

Answer to Complaint for Damages 

Comes now the defendant, Dr. Charles Warfield, and for 
Answer to the Complaint filed herein states as follows: 

FIRST DEFENSE: 

The plaintiff is not entitled to recover against the de¬ 
fendant, Dr. Charles Warfield, in the matters set forth in 
the Complaint for the reason that she has failed to state 
a cause of action therein upon which recovery can be had 
against the defendant, Dr. Charles Warfield. 

SECOND DEFENSE: 

This defendant admits the allegations of Paragraphs 
One (1), Two (2), Three (3) and Four (4) of the Com¬ 
plaint; this defendant has no knowledge concerning the 
matters alleged in Paragraph Five (5), except that plain¬ 
tiff was brought to Central Dispensary & Emergency Hos¬ 
pital and, therefore, neither admits nor denies the allega¬ 
tions therein, but demands strict proof thereof; denies the 
allegations of Paragraphs Six (6), Seven (7), Eight (8), 
Nine (9) and Ten (10) of the Complaint 

296 THIRD DEFENSE: 

For further defense to the Complaint and each 
paragraph thereof, this defendant avers that the examina¬ 
tions, observation, action taken and reports made by him 
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were given in the usual, proper and customary manner and 
were in accord with good hospital and medical care and 
that all action taken by this defendant as an interne at 
said hospital was in accord with good and approved medi¬ 
cal practice used by others in the same medical category 
in the District of Columbia; for further defense to the 
Complaint and each paragraph thereof, this defendant in¬ 
cludes as part of his defense, in so far as applicable, the 
Third Defense filed to the Complaint by the co-defendant, 
Central Dispensary & Emergency Hospital, Inc. 

Welch, Daily & Welch 
By: J. Harry Welch 

Attorneys for Defendant, 
Dr. Charles Warfield, 

710 14th St., N. W. 

Di. 6296 

Copy of the foregoing Answer to Complaint served on 
attorneys for Plaintiff, by mail this 12 day of June, 1946. 

. Welch, Daily & Welch 
By: J. Harry Welch 

Attorneys for Defendant, 
Dr. Charles Warfield, 

710 14th St., N. W. 

• * • • 

297 Filed Dec 4 1946 Charles E. Stewart, Clerk 

Pretrial Proceedings 
Statement of Nature of Case: 

This is a proceeding in which the plaintiff seeks to re¬ 
cover damages from the defendant hospital and the defend¬ 
ant physician for the alleged malpractice, gross negligence 
and false imprisonment of the plaintiff. 

The plaintiff, having been found unconscious, was 
brought by the police to the Emergency Hospital and ex¬ 
amined by the defendant physician who was an interne 
on emergency duty at the hospital, at that time. 
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The diagnosis made was that the plaintiff was drunk as 
a result of which, it is claimed, she was turned over to the 
police who detained her at the Women’s Bureau until about 
10 o’clock after which she was admitted to Doctors’ Hos¬ 
pital and an examination revealed that she was suffering 
from cerebral hemorrhage. The plaintiff contends that the 
diagnosis at the hospital that she was intoxicated or suf¬ 
fering from acute alcoholism resulted in her being detained 
by the police when she should have been admitted to the 
hospital and treated properly for the ailment from which 
she was suffering; that it caused her great humiliation, 
mental anguish, pain and suffering and that the delay in 
proper treatment aggravated her condition. The out-of- 
pocket expenses approximate $25.00. 

The defendants deny any negligence on their part and 
assert that the diagnosis that the plaintiff was suffering 
from alcoholism was a 

298 reasonable one in view of the absence of symptoms 
indicating any other ailment and in view of the 
statement of the plaintiff that “she had been drinking too 
much”. The defendants assert that there was nothing 
wrongful in turning the plaintiff back to the Police De¬ 
partment which had brought the plaintiff to the hospital 
and they deny any responsibility or liability for any de¬ 
tention of the plaintiff by the police. 

STIUPLATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

It is stipulated that counsel for the defendants will cause 
to be produced all hospital records of the Emergency Hos¬ 
pital and that such records together with relevant hospital 
records of Doctor’s Hospital shall be received in evi¬ 
dence without formal proof subject to the objection as 
to relevancy. 
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Dated December 4,1946 

James W. Morris 
Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of Trial 
Justice: 

• • • • 

304 Filed Oct 14 1947 Harry M. Hull, Clerk 

Order Allowing Substitution of Party Plamtiff 
and Denying Filing of Amended Complaint. 

This cause coming on to be heard in open court upon 
motion of plaintiff for substitution of party plaintiff and 
for permission to file an amended complaint, and same 
having been duly argued by counsel for the respective 
parties herein; and it apeparing that plaintiff is now men¬ 
tally incompetent to continue to prosecute the case in her 
own right; it is, by the Court, this 14th day of October, 
A. D. 1947, ORDERED, That Thomas C. Bradley, Jr., be 
and is hereby appointed guardian ad litem to continue the 
suit brought by the plaintiff, Lizzie M. Harbaugh. 

It is further ORDERED, That permission is hereby re¬ 
fused to file the amended complaint, tendered for filing 
herein. 

Bolitha J. Laws 
Chief Justice 

• • • • 

305 Filed Dec 11 1947 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 9th day 
of December, 1947, before the Court and a jury of good 
and lawful persons of this district, to wit: 

Katherine M. Fairfax Edith V. Lund 

George T. Madagan Bernard Herson 

Thomas J. Johnson Joseph Burt 


11 


Mary L. Lane Anthony Washington 

Charles V. Gibson Margaret W. McCluskey 

Anthony J. Neri Thurman H. Nelson 

who, after having been duly sworn to well and truly try 
the issues between Lizzie M. Harbaugh, By Edward O’Neal, 
guardian ad litem, plaintiff, and Central Dispensary & 
Emergency Hospital, & Dr. Charles Warfield, defendants, 
and after this cause is heard and given to the jury in 
charge, they upon their oath say this 11th day of December, 
1947, that they find the issues aforesaid in favor of the 
plaintiff and that the money payable to him by the de¬ 
fendants by reason of the premises is the sum of $10,000. 

WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendant the sum of Ten Thousand Dollars 
together with costs. 

Harry M. Hull, Clerk 
By James M. Parsons, 
Deputy Clerk 

By direction of 
Justice T. Alan Goldsborough 

• • • • 

310 Filed Jan 27 1948 Harry M. Hull, Clerk 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed 
herein by Defendants, for a new trial, it is this 27th day 
of January, 1948, ordered that said motion be, and the 
same is hereby overruled. 

Harry M. Hull, Clerk, 

By James M. Parsons, 
Deputy Clerk. 

By direction of 

Justice T. Alan Goldsborough . 

• • • * 
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27 Edward E. O’Neill 

Direct Examination 

BY MR. OSTROW: 

Q Mr. O’Neill, will you please state your full name? 
A Edward E. O’Neill. 

28 Q What is your profession or occupation? A I 
am an attorney at law, a member of the bar of the 

District of Columbia. 

Q How do you appear in this case? A I was ap¬ 
pointed by the Court—by the District of Columbia Court— 
in this case to act as guardian ad litem for the plaintiff, 
Lizzie M. Harbaugh. 

• • • • 

William Leroy Boyd 

29 Direct Examination 
BY MR. OSTROW: 

Q Will you please state your full name? A William 
Leroy Boyd. 

Q WLere do you live, Mr. Boyd? A 1440 Meridian 
Place, Northwest. 

Q What is your occupation? A Salesman. 

Q Salesman of what? A Real estate. 

Q Directing your attention to October 17, 1945, where 
and by whom were you employed? A Chevy Chase 
Realty Company. 

Q Did you know a Mrs. Lizzie Harbaugh? A Yes. 

Q How did you know her? A I listed a house for 
sale that she owned. 

Q Which house was that? A Fifty-three hundred 
block—5314—Reno Road, Northwest. 

Q Did there come a time when you made arrangements 
with Mrs. Harbaugh to see that house? A That is 
right. 
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30 Q What date was that? A The date that I 
made the listing? 

Q No; the date that you made arrangements to meet 
Mrs. Harbaugh at the house. A Well, I made the listing 
on the 16th of October, 1945, and it was the next day. 

Q Did there come a time when you went to the house? 
A The next morning. 

Q Will you tell his Honor and the jury what, if any¬ 
thing, you observed at the time you went in the house? 
A Well, when I got to the house, the door was open a 
couple of inches. It was cold weather, and the light in 
the hall was on, which seemed strange to me at the time, 
it being day time, and Mrs. Harbaugh was lying cn the 
floor. 

Q What was her condition while she was on the floor? 
Was she able to talk to you? A Not coherently, no. 

Q What, if anything, did you do when you found her 
in that condition? A Well, there was another salesman 
with me at the time. 

Q Who was he? A Mr. Denny. 

Q What, if anything, did you do then? A Well, we 
went next door and had the lady next door assist us 
in trying to get some help—a doctor or someone. 

31 Q As a result of that assistance, did anyone 
come to the house? A Yes; after quite awhile, a 

doctor came to the house. 

Q Do you recall the doctor’s name? A I think it was 
Abbe. 

Q What did Dr. Abbe do in your presence or say in 
your presence? 

• • • • 

THE WITNESS: He said she should be hospitalized. 
BY MB. OSTBOW: 

Q Were you close to her? A Oh, yes. 

Q Was there any ordor on her breath whatsoever? A 

No. 
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32 Q Were you there at the time the police arrived! 

A Yes. 

Q What, if anything, did the police do? A Well, they 
took her to the hospital. They made some sort of report. 

Q Did you observe anything unusual on the floor? A 
On the spot on which Mrs. Harbaugh was lying, there was 
a discoloration of the floor. 

Q What was that discoloration? A You mean the 
cause of it? 

Q No, not the cause of it; but what was it? What did 
it look like, and where was it? A Well, it was right 
beside where she was lying, and it was urine discoloration 
of the floor. 

Q Did it affect the varnish? A Yes, it did. 

Q When you say it did, what do you mean by that? 
A Well, I mean it made a ring on the floor. 

Q Now, when you first saw Mrs. Harbaugh, was she 
conscious or unconscious? A She was unconscious. 

Q Was she in that condition the whole time you were 
there? A That is right. 

MR. OSTROW: Your witness, Mr. Welch. 

33 Cross Examination 
BY MR. WELCH: 

Q Mr. Boyd, I understood you to say in answer to Mr. 
Ostrow’s question that when you went there, Mrs. Har¬ 
baugh was incoherent. Did she talk to you when you went 
in there? A Well, we tried to arouse her. 

Q Did she answer you? A She couldn’t answer, no; 
she mumbled. 

Q That is, she did not talk at all? A We couldn’t 
understand anything that she tried to say. 

Q So you had no real conversation with her? A Oh, 
no. 

Q This discoloration of the floor: Was it dry at. 
the time you were there? A Well, let’s see, now. It was 
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pretty close to being dry. I wouldn’t say it was entirely 
dry. 

Q You bad no difficulty in associating it with her being 
on the floor? A Ob, no, I don’t tbink so. 

BY THE COURT: 

Q Did you make it a point to smell her breath? A No, 
sir, I didn’t smell her breath, but Mr. Denny and I picked 
her up and laid her in a comfortable position and put 
something under her head. We had to be pretty 

34 close in order to be able to do that. I didn’t make 
a special point of smelling her breath. 

THE COURT: I see. 

MR. WELCH: That is all. 

Redirect Examination 
BY MR. OSTROW: 

Q Mr. Boyd, did you observe any bottles of any kind 
in the house? A No. 

• * • • 

William C. Denny 

Direct Examination 
BY MR. OSTROW: 

Q Mr. Denny, will you please state your full name? 
A William C. Denny. 

Q Where do you reside? A At 111 Lincoln Avenue, 
Takoma Park. 

Q What is your occupation? A Real estate salesman. 
Q Were you a real estate salesman on October 

35 17, 1945? A Yes. 

Q By whom were you employed? A Chevy 
Chase Realty Company. 

Q Did there come a time when you had occasion to 
go to a house in the fifty-four hundred block of Reno 
Road, owned by Mrs. Lizzie Harbaugh? A Fifty-three 
hundred. 
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Q The fifty-three hundred block? A Yes. 

Q Did you go there with anyone else? A Yes. 

Q Whom did you go with? A Mr. Boyd. 

Q What time did you get there? A I would say ap¬ 
proximately 10:30; between 10 and 11, anyway. 

Q When you went into the house, what, if anything, 
did you observe? A Well, first we noticed a light burn¬ 
ing in the hall, and the door was partly open. We knocked 
on the door. No one answered it. We pushed the door 
open and walked in, and we found Mrs. Harbaugh on the 
floor. 

Q What was her condition on the floor? A Well, we 
thought in the beginning, or I did, rather, that she was 
dead. She had fell in such a manner that one of 

36 her hands was under her body; and if I remember 
correctly, her glasses were still on, kind of pushed 

up in her face, like she htt fell right with her face on the 
floor. 

Q Was she conscious or unconscious? A Well, she 
was definitely unconscious, as far as I could see. 

Q What, if anything, did you do when you found her 
in that condition? A Well, of course, I didn’t know 'the 
lady before, myself. Mr. Boyd did, and he called to her. 
She didn’t answer. When we got closer to her, we could 
see she was still breathing. Then I myself went next door 
and got the use of the telephone. I called a doctor. 

Q Who was the lady who lived next door? A I don’t 
recall the name. 

Q Would Monk be familiar to you? A Yes. 

Q Was that the lady who lived next door? A Yes. 

Q What, if anything, did you do when you got next 
door? A Well, I asked her if she would be kind enough 
to go over and take a look at the lady, and if I could use 
her telephone:. She agreed that I could. 

Q As a result of using the telephone, what occurred? 

37 A Well, I first called one doctor, and the lady 
that answered—I assume she was his secretary— 
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said that he was away and would be away for she didn’t 
know how long, so she suggested I call Dr. Abbe. 

Q Did you call Dr. Abbe? A I called Dr. Abbe. 

Q Did he respond to your call? A Yes, sir; I would 
say within 30 minutes. 

Q Were you there when Dr. Abbe arrived on the scene? 
A Yes. 

Q What, if anything, did Dr. Abbe do or say?—A 
Well, Dr. Abbe, when he examined her heart and her 
pulse—he looked at her eyes, and he said that— 

MR. WELCH: I do not think he should testify to what 
the doctor said. 

BY MR. OSTROW: 

Q Did he order her to the hospital? A Yes. 

Q Were you there when Mrs. Monk was in the house? 
A I was there part of the time when she was in the 
house. 

Q While Mrs. Monk was in the house, did you observe 
her doing anything for Mrs. Harbaugh? A No. 
38 Q Did she try to revive her? A I don’t know, 
because when she came back, I went back immedi¬ 
ately and called the police, and what happened while I 
was out, I wouldn’t know. 

Q You did not see Mrs. Monk attempting to revive Mrs. 
Harbaugh at all? A I don’t think so. 

Q Were you close enough to Mrs. Harbaugh to smell 
her breath? A Yes. 

Q Was there any alcohol breath on her person? A 
No, sir. I was close enough to her that— I went to her 
car, and she had a pillow, and I lifted her head— Mr. 
Boyd and myself lifted her head—and we put the pillow 
under her head. 

Q Were you there when the police arrived? A Yes, 
sir. 

Q What, if anything, did the police do? A Oh, the 
police got there about the same time the doctor did, and 
they talked to the doctor, and it was then when the police 


i 
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put her in the ambulance and took her away. 

Q Mr. Denny, did you see any bottles of any kind in 
the house? A No, sir. 

• • • • 

39 Melvin P. Creel 

Direct Examination 
BY MR. OSTROW: 

Q Officer, your name is Melvin P. Creel, and you are 
attached to the Eighth Precinct Police Station in the Dis¬ 
trict of Columbia? A That is right. 

Q Mr. Creel, directing your attention to October 17, 
1945, in the morning, did you get a call to respond to a 
house on Reno Road? A I did, sir. 

Q Will you tell his Honor and the jury what time that 
was and what you found when you arrived at the house? 
A It was 10:45 a. m. We got an unconscious-woman call 
to a vacant house. We arrived there, and we found this 
lady lying on the floor, her head facing the front door in the 
living room, the room on the right. 

Q Who was there? A There were some real 

40 estate salesman, I don’t recall their names. 

Q Was there a place on the floor in the vicinity 
of where Mrs. Harbaugh was lying where there was any 
sort of spot or stain? A I don’t think there was. There 
may have been, but I just don’t recall that. 

Q Were you there when the doctor arrived? A Yes, 
sir. 

Q What, if anything, did the doctor tell you to do? 
A If I remember correctly, the doctor gave just a pre¬ 
liminary examination and said the woman needed hospital 
treatment. 

Q Who was that doctor? Do you recall? A Dr. Abbe, 
I believe. 

Q Did you take Mrs. Harbaugh to the hospital? A 
No, I didn’t. 
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Q Did you call for someone to come after her? A 
They came on the same run that we went on, only they 
got there a little later than we did. 

Q When you say “they,” whom do you refer to? A 
The wagon crew. The men in the wagon. 

Q Did you get there before or after Dr. Abbe arrived? 
A Before. 

Q What was the condition of Mrs. Harbaugh 

41 when you arrived? A She was in an unconscious 
condition. 

Q Was she in the same condition for the whole time 
you were there and until she was taken away, out of 
your presence? A She was. 

Q Were you near Mrs. Harbaugh or close to her? A I 
was within about 5 feet of her. 

Q Did you get any closer to her than that at any 
time? A I don’t believe I did, sir. 

Q Were there any bottles of any kind around the room? 
A No, sir. 

Q Officer Creel, did you go to the hospital at any time 
subsequent to the time when Mrs. Harbaugh was taken 
there? A No; I never seen Mrs. Harbaugh at all after 
she left the house. 

Q Did there come a time when she was removed from 
the hospital, to your knowledge? A Yes, sir. 

Q Where was she removed to? A Now, the informa¬ 
tion I am giving you now in regard to her being removed 
from the hospital was as a result of a telephone call to 
No. 8 Precinct from the hospital. 

42 Q Where was she removed to? A To the 
Women’s Bureau. 

Q Were any charges placed against her? 

* * * • 

THE WITNESS: No, I don’t know of my own knowl¬ 
edge; all I am going by is the telephone call that the 
wagon man made to me. 
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BY MR. OSTROW: 

Q Were there any charges placed against Mrs. Har- 
baugh, to your knowledge? A There was. 

Q What was that charge? A Drunk. 

Q Who was the complaining officer? A H. D. Bowers. 

Q Who was the arresting officer? A M. P. Creel. 
That is myself. 

Q Did there come a time when Mrs. Harbaugh was 
released from the Women’s Bureau? A There was, sir. 

Q Do you know about what time that was? A I 
couldn’t tell you, sir. 

43 Q At the time she was released, was it necessary 
for collateral to be put up? A Yes, sir. 

Q Was collateral put up for Mrs. Harbaugh? A 
There was, sir. 

Q What sum was that? A Ten dollars. 

Q I show you this piece of paper and ask you what it 
is (handing a paper to the witness). A That is a re¬ 
ceipt that is made by the Police Department when one 
puts up collateral for any offense. 

MR. OSTROW: I offer this in evidence, if your Honor 
please. 

MR. WELCH: No objection. 

(Police Department receipt for collateral was marked 
as Plaintiff’s Exhibit 1 and received in evidence.) 

BY MR. OSTROW: 

Q Mr. Creel, did there come a time when you learned 
of the lady’s name? A I— The lady’s name was ob¬ 
tained by my partner, I would say about 10 or 15 minutes 
after the wagon had gone away from the house. 

Q Did you later learn that the lady had other posses¬ 
sions at the house, or in and about the premises? A I 
don’t understand the question. 

44 Q Was there an automobile there belonging to 
her? A Yes, sir. 

Q What did you find in the automobile? A We found 
her pocketbook. 
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Q Did the pocketbook contain her name, identifica¬ 
tion, and so forth and so on? A Yes. 

Q Mr. Creel, was Mrs. Harbaugh’s name entered on 
the station docket or arrest book or incidental book in the 
ordinary course of arresting people charged with being 
drunk? A You will have to repeat that question, please. 

Q Was Mrs. Harbaugh’s name entered on the arrest 
book and the incidental book at the Eighth Precinct Police 
Station just the same as that of any other person who is 
arrested and charged with being drunk? A Well, now, 
the incidental is there in that book. I made that incidental 
myself. 

Q Was it handled in the same manner as is usual in 
the case of any other person charged with being drunk? 
A That case was handled the same as any other case that 
we handle of a person—that we have sent a person to a 
hospital. An incidental was made in regard to that. 

Q I show you this book and ask you what it is. A 
That is the incidental of what happened. 

45 Q In whose handwriting is that? A That is 
mine, sir. 

MR. OSTROW: May I show this to the jury, please? 

(Mr. Ostrow exhibited a book to the jury.) 

MR. OSTROW: Your Honor, I offer in evidence the 
incidental book of the Eighth Precinct Police Station, the 
page dated October 17, 1945, relative to Mrs. Lizzie Har- 
baugh, and I ask that it be marked for identification. 

(Page of incidental book dated October 17,1945, relative 
to Mrs. Lizzie Harbaugh was marked as Plaintiff’s Exhibit 
2 for identification.) 

BY MR. OSTROW: 

Q What time was this entered in the incidental book, 
Mr. Creel? A I don’t know whether I put the time at 
the bottom of that or not. 

• • • • 

Q Mr. Creel, I believe the last question, What time did 
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you enter this information in the incidental book? A I 
couldn’t tell you exactly, sir. 

Q Is the following page a part of this incidental re¬ 
port? A Yes, sir. 

46 MR. OSTROW: If your Honor please, may I 
read this to the jury? 

THE COURT: Yes. 

MR. OSTROW: This is the incidental book, page 242, 
dated October 17, 1945, 8 p. m., Wednesday. 

“About 10:45 a. m., 10/17/45, Lizzie M. Harbaugh, white, 
64 years, of 6305 Connecticut Avenue, Chevy Chase, 
Maryland, phone Oliver 7126, was found in an unconscious 
condi^on lying on floor in front room, first floor, of 5314 
Reno Road, Northwest, which is a vacant house, which is 
owned by the above woman. She was found by William 
Boyd, real estate salesman for Chevy Chase Realty Com¬ 
pany, 3403 Connecticut Avenue, Northwest, who was sup¬ 
posed to meet Mrs. Harbaugh at the 5314 Reno Road 
address this a. m. Dr. Truman Abbe, 3741 Huntington 
Street, Northwest, responded and ordered her removed to 
the hospital. Did not give any statement. She was removed 
to Emergency Hospital in the No. 8 patrol wagon and 
treated by Dr. C. Warfield for alcoholism; later removed 
to Women’s Bureau in No. 8 patrol wagon and charged 
with drunk. 

11 (Signed) Private Melvin P. Creel. ’ ’ 

Then, on the following page appears this: 

“This woman’s auto in rear of station No. 8; also pock- 
etbook and check in station. 

“(Signed) Private Melvin P. Creel.” 

47 BY MR. OSTROW: 

Q Now, was Mrs. Harbaugh’s name entered on 
the docket—the arrest book? A It was, yes, sir. 

Q I show you this book and ask you what it is, Mr. 
Creel. A That is the arrest book—the docket—where we 
put the arrest. 

Q Will you please point to the place and give the num- 
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ber of the line on which her name is entered? A It is 
case No. 244. The case was booked at 12:45 p. m., Wom¬ 
en’s Bureau. 

MR. WELCH: May I have a look at it? 

BY MR. OSTROW: 

Q Is this entered in the regular, ordinary way? A 
Yes, sir. 

BY MR. WELCH: 

Q Is this part of it (indicating)? A Yes, sir; all 
the way over. 

BY MR. OSTROW: 

Q You have identified this as being done in the regular, 
ordinary course of business? A That is right. 

MR. OSTROW: May I offer it in evidence, if your 
Honor please? 

48 THE COURT: Yes, sir. 

(Entry No. 244 in the arrest book referred to was 
marked as Plaintiff’s Exhibit 3 and received in evidence.) 

MR. OSTROW: This is the arrest or docket book of 
the Eighth Precinct and contains in the first column the 
number of the case, No. 244,12:45 p. m., Harbaugh, Lizzie 
M.; Women’s Bureau; 6305 Connecticut Avenue, North¬ 
west; 64; white; U. S.; housewife; married; and under the 
words 1 ‘read and write?” the word “yes.” Charged with 
being drunk. Complainant, H. D. Bowers, Metropolitan 
Police. The arresting officer was Creel, M. P. Collateral, 
$10 at Women’s Bureau. No papers. 

Under “disposition,” there appears “LET 10/19/45.” 
BY MR. OSTROW: 

Q Can you tell us what that is? 

MR. WELCH: That is “CT.” 

THE WITNESS: That is “Court.” 

MR. OSTROW: That is all, Officer Creel. 

Cross Examination 
BY MR. WELCH: 

Q Officer, I notice that the record gives her name and 
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address, and all, which you found after she had been 
located at the house on your call. A Yes. 

Q You found her card and her pocketbook, and so on— 
identifying information? A Yes. 

49 Q Did you get in touch with her family? A I 
tried to. 

Q Did you reach anybody? A Not at that time, no. 
Q What time did you reach anybody? A Well, that 
wasn’t done by— After I went off duty. 

If I remember correctly, Mr. Welch, I went to her— 
where she lived, and the house was closed up. I couldn’t 
get any answer, and then I went next door to the house, 
and the lady next door told me that this lady had not 
been seen all night there. So as to how or— I think I 
have got it on my incidental, if I could see my report. 
I am pretty sure I can tell you. 

Q I think it is on the next page. That is why I asked 
you? A Well, I didn’t put that on there. 

Q That is part of the report? A Yes, that all went 
in as part of the incidental. 

Q Does that indicate when or whom you got in touch 
with? A No, sir, it doesn’t. 

Q Who signed that part of the report? A Do you 
mean ‘‘Person Notified”? 

Q Yes. A Well, now— 

50 Q There is a notation about relatives. Some¬ 
body signed it. Who signed it? There was nothing 

about relatives at the hospital. Who signed that part of 
the report? A Sergeant Edward 0. Fletcher. 

Q Is he at No. 8? A Now he is at No. 1. 

Q Sergeant Edward Fletcher? A Yes. 

Q He was on duty at No. 8? A I couldn’t tell you 
whether he was on duty; he was at No. 8 Precinct at that 
time; but whether he was on day work at that time, I 
couldn’t tell you. 

Q But you were unable to locate any of her family? 
A That is right. 
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Q Did yon continue your efforts until you went off? 
A Until I went off. 

Q You went off at 4 o’clock? A Yes, sir. 

• , • * • 

51 Harold Bowers 

m m * • 

Direct Examination 

\ 

BY MR. OSTROW: 

Q Your name is Harold Bowers, and you are attached 
to the Eighth Precinct Police Station in the District of 
Columbia? A Yes. 

Q Officer Bowers, directing your attention to October 
17, 1945, were you ordered or notified to go to a house on 
Reno Road in the fifty-three hundred block? A Yes, sir, 
I was. 

MR. WELCH: To save time, I will admit that he was 
there with Officer Creel, and you can get down to what¬ 
ever you want to question him about. I will admit that he 
went with Officer Creel, that they got there together, and 
that he is an officer. 

BY MR. OSTROW: 

Q WTien you got to the house, what, if anything, 

52 did you find? A I noticed an elderly lady lying 
on the floor in the living room—first floor. 

Q WHbat was her condition when you saw her there? 
A She was unconscious—apparently unconscious—and 
lying stretched out on the floor—lying on her back. 

Q Did you observe any spots near the body, near where 
she was lying on the floor? A No, I didn’t. 

Q Were you there at the time a doctor was there? A 
He came in while I was there, yes. 

Q Did the Doctor say anything to you concerning Mrs. 
Harbaugh? A He made no statement as to her condi¬ 
tion. 
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Q Did he say anything to you at all about her? A No, 
not to me, he didn’t. 

Q Did he examine her, A Yes, sir. 

Q After examining her, what happened? A Well, 
after examining her, why he was a little in the dark as to 
what was wrong with her, so our commanding officer 
ordered us to take her to the hospital. 

Q Who was that? A Lieutenant Redman, who was 
acting captain. 

Q For the whole time that you were there, and 

53 up to the time that you took her to the hospital, 
was she in an unconscious condition? A Yes, sir. 

Q Did she remain so for the whole time that you were 
with her? A As long as I saw her, she was unconscious. 

Q Were you very close to her? A Not real close, no. 
The doctor examined her. I didn’t get real close to her, 
say 5 feet, 8 feet. 

Q Officer Bowers, did you see any bottles anywhere 
around the room? A No bottles. 

Q When she was taken to the hospital, did you stay 
there? A No. They moved her. After we left, as soon 
as we were through identifying her out of her pocketbook, 
we went out into Maryland to check on her residence. I 
didn’t see her any more. She was gone when we came 
back. 

Q What time was it that you found her pocketbook? A 
Well, someone—some man in the house had it when we 
came in and gave it to Officer Creel, I believe. 

Q What time did you get there? A Around 10:45, 
approximately. Between 10:30 and 11. I would say 
around 10:45, to the best of my knowledge. 

54 Q Who took her to the hospital? The 
wagon—No. 8 wagon. 

Q Whom was it manned by? A Private Moeller and 
Private Peters. 

• • * • 
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317 Filed May 2 1947 Charles E. Stewart, Clerk 
United States Court of Appeals for the District 

of Columbia Filed Apr 27 1948 
Joseph W. Stewart, Clerk 
Published in Clerk’s Office May 2, 1947 Charles E. 
Stewart, Clerk, by Dorothy M. Barrick, Deputy Clerk 

Deposition of Dr. Truman Abbe, Witness for Plaintiff 

Pursuant to notice filed April 18, 1947, which said notice 
is attached hereto, the deposition of Dr. Truman Abbe, 
a witness called on behalf of the plaintiff in the above 
cause, was begun at 1:00 o’clock P. M. April 24, 1947, at 
3741 Huntington Street, N. W., Washington, D. C., before 
me, Charles W. Peckham, a notary public in and for the 
District of Columbia. Present were Robert C. Handwerk, 
of counsel for the plaintiff, and Harry M. Welch, counsel 
for defendants. 

Truman Abbe, being by me first duly sworn, thereupon 
testified as follows: 

Direct Examination by Mr. Handwerk. 

Q Please state your name, address and occupation. 
A Truman Abbe, 3741 Huntington Street, N. W., my office, 
my residence is 3737; occupation, physician. 

Q How long have you been a physician in the Dis¬ 
trict of Columbia? A I was registered in the District of 
Columbia in 1902. 

Q .Have you been practicing in the District of Co¬ 
lumbia since 1902? A Yes. 

Q Continuously? A Continuously. 

318 Q Did you receive a telephone call on the morn¬ 
ing of October 17, 1945, to go to 5314 Reno Road, 

N.W.? A I did. 

t 

Q Can you tell us who called you? A Dr. Cousins’ 
office. 

Q And do you recall with whom you talked in that 
office? A His nurse. 
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Q In response to that call, what, if anything, did you 
do? A I went to 5314 Reno Road. 

Q And what if anything did you find? A The door 
was open, a “for rent” sign was on the house. Inside 
the house there were a group of policemen, a lieutenant, 
a sergeant, and four privates, and a group of real estate 
men. The house was unfurnished except for a table, chair, 
a couple of rugs in the living room. It had been newly 
decorated. On the floor of the living room was a woman 
who was apparently unconscious. 

(At this point, by agreement of counsel, the taking of 
testimony was adjourned until April 25,1947.) 

On April 25, 1947, at 11:30 A. M., the taking of the 
deposition of the witness, Dr. Truman Abbe, was resumed, 
at 3741 Huntington Street, N. W., the same persons being 
present. Whereupon, the following proceedings were had: 

Q (By Mr. Handwerk) What medical school did you 
graduate from? A Columbia Physicians and Surgeons, 
New York, in 1899. 

Q What degree? A M. D. 

Q Any other medical school? A University of Ber¬ 
lin. 

Q Where? A Berlin. 

Q Did you get a degree from there? A No. 
319 Q Any other school? A No; just the school of 
experience. 

Q What time did you get to 5314 Reno Road? A 
About 9:30 A. M. 

Q Was there an ambulance there when you got there? 
A Yes; a police ambulance. 

Q Was there also a patrol wagon? A I would not 
distinguish between a patrol wagon and an ambulance. I 
thought of it as an ambulance. 

Q Now, you found this woman lying on the floor. Was 
she conscious or unconscious? A Unconscious. 

Q Now, doctor, did you examine this woman? A Yes. 

Q And tell the court of what your examination con- 
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sisted. A Her color was normal, breathing was normal, 
the eyes were normal, pupils equal and not pin-pointed, 
the pulse was about 70, blood pressure within the realm of 
normal. There was no evidence of paralysis of arms or 
legs or face. There was no evidence of any good reason 
for her unconsciousness. 

Q Did you examine her breathing? A Breathing was 
normal. 

Q Blood pressure? A Normal. 

Q Did you make any further examination? A No 
significant other examination. 

Q Did you find anything lying under her body? A 
She had been moved from the door way in which I under¬ 
stood she had been. Her head had been put upon a pillow. 
The area where she had been lying in the door way was 
a place where the varnish had been removed from the 
floor. 

Q What was the cause of that, if you know? A The 
varnish was gone. 

320 Q Did you see any urine there? A No. It 
had been wiped up if there had been any. 

Q You did not see any? A No. 

(Mr. Welch) He has said so three times. 

Q Did you make any further examination? A No. 

Q State how long a time your examination took. A 
Twenty minutes. I was in the house 20 minutes. The 
examination itself took probably 10 minutes. 

Q Did you make an attempt to rouse her, or revive 
her? A Only to the extent of moving her arms and legs 
to see if it would rouse her; no marked painful attempts 
to rouse her. 

Q Did you do anything to revive her? A No. 

Q Why not? A Because I had no reason to expect 
her to revive by any simple means. What appeared to be 
good action was to take her to a hospital for observa¬ 
tion and see what happened. 

Q Did you make a complete examination, doctor? A 
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Not an examination such as would be made in a hospital, 
no. There were no conveniences. 

Q Did you have the facilities to make such an exam¬ 
ination? A No. 

(Mr. Welch) By complete examination what do you 
mean? I am asking what you mean by a complete exam¬ 
ination, so the doctor may know what you mean.) 

Q (By Mr. Handwerk) If you had had the facilities 
there, what sort of examination would you have made? 
A I would have sent the blood and urine and possibly 
spinal fluid to a laboratory for further examination. 

(Mr. Welch) We are not interested in that. I ask 
that it be stricken. 

321 Q Anything else? A Further examination 
would be principally a question of waiting. 

Q You would have required a period of observation 
how long? A Several hours, certainly; possibly longer. 

Q Would that have been standard practice of the medi¬ 
cal profession of the District of Columbia to make a 
proper diagnosis of that case? 

(Mr. Welch) I object to that question as not suf¬ 
ficiently comprehensive. The doctor has stated that he did 
not find anything wrong with her; he found her condition 
normal, in color, eyes, pulse, blood pressure. A Yes. 

Q As a result of your examination you sent her to the 
hospital ? A Right. 

Q Was she taken to the hospital? A I saw her put 
into an ambulance with instructions to take her to Emer¬ 
gency Hospital. I gave those instructions to the policeman 
in charge. 

Q Do you know who was that policeman? A No. 

Q Can you describe him? A No. 

Q As a result of your instructions she was taken to 
the hospital? A She was put into the ambulance and 
taken to the hospital. 

Q Can you tell us how she was taken to the ambulance? 
A Two or three men carried her, I believe; laid on the 
floor of the ambulance. 
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Q How did they carry her? A Head, feet and 
body. 

322 Q Did they carry her on anything? A I do not 
remember whether they had a stretcher or not. 

Q Was she able to walk out of there? A No; she was 
still unconscious. 

Q Now, did you talk to any of the police? A Sure. 

Q Do you recall to whom you talked? A No, except 
to Mr. Denny, the real estate man. 

Q Do you recall whether you talked with Private Mel¬ 
vin Creel of No. 8 precinct? A I would not know. I 
talked to some of the policemen, yes. 

Q But you do not recall their names? A No. 

Q Well, doctor, did you smell any liquor on her 
breath? A No. 

Q Find any trace of liquor? A I did not see any¬ 
thing suggesting a bottle or anything of the sort around 
the place. 

Q Not any about her person? A No. 

Q Now, did you leave before the ambulance left? A 
No. I saw her go off in the ambulance. 

Q Did you notice any saliva coming out of the mouth? 
A There was dry saliva all over the face. 

Q What part of the face? A Around the mouth. 

Q Who was the lady that you saw there that morning? 
A Mr. Denny told me she was Mrs. Harbaugh. 

Q You had not known her before? A Never seen her 
before. 

Q Did you see her again after that time? A Yes. 

Q When? A I saw her in'December, 1945, at the 
residence that she gave, up on Connecticut Avenue, 6305, 
I think. 

323 Q Then what did you find was her full name? 
A Mrs. Elizabeth Harbaugh. 

Q And did you examine her then? A Yes. 

Q And treat her? A Yes. 

Q What did your examination show at that itme? A 
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A scar on the scalp, partial paralysis of the left arm and 
left leg. 

Q Did you diagnose the case at that time? A Yes. 

Q And what did your diagnosis show? A The diag¬ 
nosis was dependent to a large extent on the history that 
she gave me. I made a diagnosis of an obscure type of 
mental upset producing epileptiform attacks, dating 
back probably twenty-three years to uraemic poisoning 
which she had during her last pregnancy. That diagnosis 
was made entirely upon the history which she gave me, 
and that history was not available at the time of her upset 
on Reno Road. 

Q Did you find, in December, 1945, that she was suf¬ 
fering from what is commonly known as a stroke? A I 
doubted that diagnosis. She may have had a stroke. If 
you will let me refer to the notes of the history she gave 
me, I can give you the reason for doubting that diagnosis. 

Mr. Handwerk: No; you have answered the question. 

Cross-Examination by Mr. Welch 

Q Did you continue treatment of Mrs. Harbaugh after 
December 1, 1945? A For a few months. 

324 Q Doctor, when you have a patient such as you 
found Mrs. Harbaugh on October 17, and she is taken 
to the hospital and given an examination somewhat similar 
to what you gave, except more detailed, taking into con¬ 
sideration hospital appliances and facilities, with approxi¬ 
mately the same result that you found; namely, a practic¬ 
ally normal condition with respect to all tests, then an 
ammonia fluff was prepared, which was administered to 
see if she would respond, and she did respond immediately, 
becoming conscious, and answered questions intelligently 
as to her name, address, both with respect to the house 
from which you had seen her taken to the hospital, advising 
that it was not her home, and she was there for the purpose 
of negotiating with regard to a sale, and gave her correct 
home address as 6305 Connecticut Avenue, and talked in- 
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telligently concerning her condition, past and present— 
would you say that in the light of that revival of intelli¬ 
gent conversation after examination, that the examination 
given and the attempt to revive by ammonia fluff was in 
accord with proper medical practice? And if she showed 
no other signs of injury or harmful condition as a result 
of the examination, and advised the examining doctor that 
she had not been using morphine or other medicines known 
as “dope”, but did advise him that she had been drinking 
constantly, and had been drinking too much over a long 
period of time, but refused to say how much; where she 
advised her physician, and he then concluded that her up¬ 
set was the result of alcoholism, would not that conclusion 
be logical and in accord with good medical judgment, if that 
history were given? A Except that we believe that at 
the present time there should be— 

Q All I asked was if that was in accord with good 
medical practice. A I am still answering that question. 
It should be required that a test be made of blood, urine, 
or something to determine the amount of alcbhol in the 
body. That is not required, it is not done; it is not accepted, 
as far as I know, by the courts. 

325 Q Doctor, you are going outside the field of my 
question. The question was not what constitutes 
alcoholism. A lam not giving a diagnosis of alcoholism. 
I think that we should have that test required. 

Q Where you have a patient in the emergency room 
of an emergency hospital, apparently unconscious, and you 
give the ordinary medical examination, and the patient 
is in normal condition upon revival, and the hospital does 
not accept patients who are apparently alcoholic, and the 
history is that the patient has been drinking, if the ex¬ 
aminer concludes that thfi condition is apparently alcoholic, 
there is nothing improper about that conclusion?’ A Ab¬ 
solutely not. 

Q Do you anticipate that you will be able to come to 
court in another two or three weeks to testify? A I do 
not think so. 
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Q I will not want to subpoena you if you are not able 
to come, for the welfare of your health. If you feel that 
you will not be able, we will use this deposition. If you 
feel you would be, we would be glad to have you personally. 
A I do not think it would be wise. 

Q Then we certainly won’t ask for it. 

Re-direct Examination by Mr. Handwerk 

Q In reference to this last hypothetical question Mr. 
Welch put to you, in which you said it was all right med¬ 
ically to take such procedure, if the patient talked like 
she did after the fluff had been administered, would your 
answer be the same if you were told that that same patient, 
after the effects of the fluff had died out, had then lapsed 
into unconsciousness two times thereafter, and had to be 
revived again by using fluff two time later? 

(Mr. Welch) I object to that last, because it presup¬ 
poses that I had asked a question as to conditions 
326 upon which certain procedures were taken, and the 
doctor answered that the procedures were correct; 
when the actual question merely asked if the examination 
and conclusion was not in accordance with good medical 
practice, and no procedures whatever were spoken of or 
taken. A I would answer that even though she did re¬ 
lapse into unconsciousness repeatedly, that the diagnosis 
of alcoholism would have been justified. 

(Mr. Handwerk) It will be shown at the trial that the 
procedure he referred to has been anticipated by counsel. 

(Mr. Welch) We are not going to have any questions 
and answers in the record which are not in, I want the 
record to further show that counsel in propounding the 
question admits that this doctor does not have the infor¬ 
mation that he has in mind regarding proceedings before 
him at the time the answer is requested. We object to the 
question because the doctor has not got full information. 

(Mr. Handwerk) Counsel does not admit anything. 

Q Now, if you were told that she was examined ten 
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minutes at the hospital, would you say that was sufficient 
examination to be made, after you had examined her for 
the same period of time? A It would not cover what I 
consider a sufficient period of observation, although the 
tests may have been all negative. 

Q Is it not true that a person who suffers from acute 
alcoholism, the eyes of such person are dilated? A Not 
necessarrily. 

Q Is it not true that encyclopedias of medicine so state? 
A I doubt it. 

(Mr. Welch) I object. 

Q Also, a person suffering from acute alcoholism, usu¬ 
ally the face of such person is flushed and not normal, is 
that not correct? A Usually, not necessarily. 

327 Q Don’t the medical books so state? 

(Mr. Welch) I object to asking what medical 
books say, unless you refer to the books, the article, and 
what the article is about. 

(Mr. Handwerk) Have you read medical books on this 
subject? A The medical books vary among themselves 
tremendously. 

Q And if the urine of such a person were examined, 
you would have found alcohol before you could come to a 
diagnosis of acute alcoholism? A A special examination 
for the presence of alcohol would have to be made. An 
ordinary examination of urine would not show alcohol. 

(Mr. Welch) I object to that. There is not sufficient 
information, and there are other factors which would be 
involved besides urine. 

Q (By Mr. Handwerk) You would have to make an 
examination? A A special examination to determine the 
presence of alcohol. 

Q And also you would have to do that in order to make 
a proper diagnosis of acute alcoholism? A No, not neces¬ 
sarily; but that is what the medical profession is at pres¬ 
ent trying to have included in the diagnosis of alcoholism. 

Q It should be included? A It should be included, but 



36 


it has not yet been accepted, and certainly is not required. 

Q Had Mrs. Harbaugh been a former patient of yours 
before you saw her in the house that morning? A Never 
seen her before. 

Q When you examined her did you deem it feasible to 
give her a fluff to revive her? A No. 

328 Q Why not? A I did not think anything would 
be gained by it, because she would have to go to a 
hospital anyway for further care. 

Q From what you say, would you consider she was 
drunk? A I could not exclude that diagnosis. 

I think that is all. 

(Whereupon the taking of the deposition was concluded.) 
4/28/47 0. K. Truman Abbe, M. D. 

I hereby certify that the foregoing deposition, consisting 
of twelve pages, was subscribed and sworn to before me 
by Truman Abbe on April 28, 1947; and I further certify 
that I am not of counsel for any party in this case, nor in 
any manner interested in the outcome or result thereof. 

Witness my hand and seal this 28th day of April, 1947. 

Chas. W. Peckham 
Notary Public, D. C. 

• • • • 


75 Captain Charles R. Warfield 

• • • • 


Direct Examination 
BY MR. WELCH: 

Q Captain, will you be good enough to keep your voice 
up, so that we can all hear you as far back as this? A 
Yes. 

Q Will you give us your full name and present 
76 occupation and address? A Charles R. Warfield; 

Station Hospital, MacDill Field, Tampa, Florida. 
I am chief of obstetrics and gynecology. 
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* * * i 

Q How long have you been assigned there? A The 

eighth of this coming month will be 18 months, sir. 

Q Do you have anyone under you—any doctors? A I 
have two assistants: one captain and a first lieutenant. 

Q Doctor, referring to October, 1945, were you located 
in Washington, and in what capacity? A I was located 
in Washington. I was an intern at Emergency Hospital. 

Q Where did you obtain your medical education, Doc¬ 
tor? A Georgetown University. 

Q Did you have any premedical education? A Yes. 

Q How much? A Three academic years. 

Q At what school? A Georgetown. 

Q When you took your medical education, was it during 
what was known as the accelerated war program? A 
Yes, sir. 

77 Q How long did it take you to complete your 
medical studies? A Three calendar years; four 

academic years. 

Q You took the full course? A Yes, sir. 

Q During the course of yOur third year, did you have 
any hospital work? A Some, yes. 

Q During your fourth academic year, did you have 
much hospital work? A Much more than I did in the 
third. 

Q Was it subsequent to your graduation that yon 
undertook your internship? A Yes, sir, following my 
graduation. 

Q Was that your status in October, 1945? A Yes, sir. 
Q You had graduated in June, 1945? A That is 
right, sir. 

Q So you had been on full internship from July until 
October at that time? A That is right, sir. 

Q In October, 1945, to what department or where were 
you assigned in the hospital? A The emergency room. 

Q Is that where patients who have suffered acci- 

78 dents, and the like, are brought in for quick and 
early treatment? A That is right, sir. 


/ 
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Q Was there anyone on duty there with you, either a 
doctor or a nurse ? A There were two or three nurses; I 
don’t recall which. There was one chief nurse, I do recall. 

Q Do you recall who that was? A Yes, it was Miss 
Reese at the time. 

Q Do you know whether she has since been married 
and her name is now Milstead? A Yes, she has. 

Q Do you happen to know where she is located? A I 
haven’t any idea at the present time. I know that when 
she was married, she was located at Fort Knox, Kentucky, 
where her husband was stationed. 

Q Referring specifically to October 19, did there come 
a time when a patient was brought into the emergency 
room who it later developed was Mrs. Lizzie Harbaugh, 
the plaintiff in this case? A Yes. 

Q How did she come to that room of the hospital? A 
She was brought in by the police on a stretcher—that is, a 
canvas-top stretcher with wooden supports. 

Q When she was brought in, where was she put? A 
She was put in the waiting rest room of the emer- 
79 gency room. 

Q What were you advised by the police as to her 
condition, or where she came from? A We knew nothing 
as to her name, or anything of that sort. We were advised 
that this woman had been found in a house and that she 
had been brought in by the police. That is about all we 
knew. . 

Q Did the police advise you that a doctor had exam¬ 
ined her? A They did not. 

Q Did they tell you that anybody had examined her 
' medically and sent her in to the hospital? A No, sir. 

Q After she was brought in, what did you do then 
with respect to her condition? A She was given a com¬ 
plete physical examination. 

Q Tell the jury just exactly what you did in examining 
her. A Well, starting from the beginning, a complete 
physical examination consists of inspection generally, look- 
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ing at the patient without touching her at all, and noting 
the general respiration and general condition of the patient. 
Yon make your observations of that part of her—anything 
that you can see without examining the patient man¬ 
ually. 

80 Q Did you do that in this case? A Yes, sir. 
After that, you do what is known as a manual ex¬ 
amination. In other words, you use your hands and your 
fingers and instruments that go along with that. That 
consisted of going over her generally: going over her 
head, to see if there were any bruises, lacerations, or frac¬ 
tures of any sort; going over both her upper and lower 
extremities for fractures, contusions, lacerations, or for¬ 
eign bodies, or anything of that sort; the same with her 
lower extremities, for fractures, dislocations, bruises or 
contusions, lacerations, foreign bodies, old injuries, and 
new injuries; going over her heart and her lungs with the 
stethoscope and by palpation and percussion, which is a 
matter of feeling and percussing. I think you have seen 
doctors do it often by bending their fingers and listening 
to the sounds. 

Then, taking her blood pressure, her pulse, and her tem¬ 
perature ; examining her eyes, ears, nose, mouth, and abdo¬ 
men for any masses—unusually enlarged organs of any 
sort; afterward doing what is called a neurological exam¬ 
ination, which is a test of the reflexes in the nerve in¬ 
volvement of the body in any way at all. We use several 
methods on that. We use a percussion hammer to test some 
of the nerve reflexes; use an open pin; use temperature 
reflexes, which consist of hot and cold tubes of water 

81 to test for feeling of hot and cold. 

I think that covers the entire general examina¬ 
tion. 

Q Were all those things done to Mrs. Harbaugh? A 
They were. 

Q By you? A Yes, sir. 

Q What did you find her blood pressure was? A As 
I recall it, it was 160/90. 
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Q With respect to normal, was that normal for the 
age you determined her age to be? A Well, according 
to her apparent age at the time it appeared to be well 
within normal limits. 

Q Do you recall what you assumed her apparent age 
to be? A Well, as I recall, she appeared to be in her 
late fifties or early sixties. 

Q As to her heart, did that appear to be normal or 
otherwise? A It was normal in all respects. 

Q Her respirations? A They were perfectly normal. 

Q Her temperature? A It was 98.6, which is normal. 

Q Did she have any bleeding at the ears? A No, 
she had none. 

82 Q At the mouth? A No. 

Q At the nose? A No, sir. 

Q Did the eyes show anything to indicate trouble be¬ 
hind her eyes? A Nothing at all. A complete fundu- 
scopic examination was done. 

Q Did the funduscopic examination reveal any abnor¬ 
mality? A It did not. 

Q Was there any indication in her eyes of what lay¬ 
men might refer to as a brain condition? A There was 
not, no, sir. 

Q Was there any evidence of trauma or injury to any 
part of her body? A No, there was none at all. 

Q Was there any evidence of trauma to her head? A 
No. We went over it very carefully; in fact, we went over 
it two or three times to be sure, going through her hair 
and examining her scalp to see if there was any evidence 
of injury of any sort. 

Q When you finished your examination, had she re¬ 
gained consciousness? A By the time I had finished? 
No, sir. 

83 Q Did you then do anything to revive her? A 
Yes, we did. 

Q What? A We put a fluff of aromatic spirits of 
ammonia underneath the patient’s nose. 


41 


BY THE COURT: 

Q What is a fluff, sir? A A fluff, yofir Honor, is a 
gauze fluffed up into a fairly large area, about so big 
around (indicating). I th ink you have seen some gauze 
fluffed up. 

THE COURT: All right. 

BY MR. WELCH: 

Q Do you put ammonia on that before doing anything 
with it? A We put ammonia on it before putting it un¬ 
derneath the patient’s nose. 

Q That was done in this case? A Yes, sir. 

Q What that was done, what was the reaction of the 
patient? A The patient immediately regained conscious¬ 
ness and sat up straight in bed of her own volition. 

Q Without being helped? A That is right. 

84 Q Did you then converse with her? A Yes, we 
did. 

Q When you say, “We did,” did you? A Yes, I did. 

Q Did you question her? A Yes. We were able, for 
the first time, to learn what her name was, where she 
lived, and her present address, where she had come from, 
and what she was doing there. 

We asked her a few questions as to whether she had 
taken poison or taken dope of any kind; whether she had 
any difficulty of any kind; and asked her if she had been 
drinking. 

She said that she had been drinking. When I tried to 
elicit how much, the only answer I could get from her was, 
“Too much.” 

So then, when I tried to elicit how much too much, or 
by starting from a glass to two glasses to a pint and per¬ 
haps a quart, the only answer I could get was, “Too much 
and for too long.” 

Q After that examination and after that questioning, 
were you satisfied that she understood what she was talk¬ 
ing about? A Yes, sir; she answered the questions very 
intelligently. 
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Q At that, what did you conclude? A With a com¬ 
pletely negative physical examination, a neurologi- 

85 cal, and a funduscopic, and with the history—that is, 
the conclusion thereon was that the woman was suf¬ 
fering from what appeared to be acute alcoholism. 

Q Did you so conclude? A I did, sir. 

Q Did you smell alcohol on her? A No, I didn’t. 

Q Would the use of ammonia make any difference in 
whether alcohol could be smelled on her? A Very defi¬ 
nitely so. If anything had been done to attempt to revive 
her previously to the time we had seen her, with ammonia 
or any other aromatic spirits of any sort, it would have 
made a marked difference as to our being able to distin¬ 
guish alcohol, as far as breath was concerned, or anything 
else. 

THE COURT: Many men may go home safely if they 
have ammonia on them? 

MR. OSTROW: That is a very fine suggestion, your 
Honor. 

THE COURT: Proceed, sir. 

BY MR. WELCH: 

Q Did you learn anything from the patient to the effect 
that she may have been treated by a physician before she 
was brought there? A No, sir, nothing at all. 

86 Q If you had learned that she had been seen by a 
physician and sent there, would it have made any 

difference in what you did? A It would have made a 
marked amount of difference, because it is hospital policy 
at Emergency that any patient who comes in, sent in by 
a private physician, or seen by a private physician—that 
is his case, and the house staff has no jurisdiction over 
that case whatsoever. It is the policy, as far as treat¬ 
ment and therapy are concerned, that the disposition of 
the patients is entirely up to the private physician. 

Q So after your examination, had you been notified 
that there was a physician in the case, you would then 
have reported to him? A That is right, sir. 
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Q Not having been so notified, what did yon do, and 
why? A Not being so notified, and after having exam¬ 
ined the patient and got her history, after so. having been 
revealed, and with the completely negative physical find¬ 
ings, and with the patients history, and with her answer¬ 
ing questions intelligibly, and with her voluntarily admit¬ 
ting that she had been drinking, but not telling me how 
much, but just too much, and repeating it several times 
after repeated questioning, I came to the conclusion that 
the woman had been drinking and that that was her 

87 condition; and therefore, we notified No. 8 Precinct, 
they having left word at the emergency room, after 

having brought her in, that they wanted to be notified as 
to her disposition before we let the woman go, about the 
diagnosis. That is what we did. 

Q After you had notified them, did they do anything? 
A After we had notified them, they came and took the 
woman away. Where, we hadn’t the slightest idea. 

Q You did not see her after that? A No, sir, I did 
not. 

Q When she left the hospital, was she carried out, or 
was she assisted? A She walked out with the aid of two 
policemen from No. 8. 

Q Did you have any conversation with the policemen 
concerning her after she left? A No, sir. We are usu¬ 
ally a little too busy around the emergency room to have 
too much time to talk. 

Q Was there a card made out for Mrs. Harbaugh? A 
Yes, sir. There is a routine card made out for all patients 
entering Emergency Hospital. 

Q Did you make any personal notations on that card? 
A Yes, sir. 

Q Doctor, as to these cards that are kept, do you 
recall whether there is anything on them with respect 

88 to when a patient comes in and when she leaves? A 
They do have the time a patient arrives in the 

emergency room. They don’t often have the time a pa- 
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tient leaves. Sometimes they do, and sometimes they 
don’t have the disposition. 

Q Does the card provide whatever other information, 
is determined at that time? A Yes, sir. 

Q What do you yourself put on the card? A You 
sign your name, and you write the diagnosis, and usually 
put the blood pressure. 

Q I show you a card and ask you what it is? A This 
is a card from the emergency room, Emergency Hospital. 
It is the routine card, used for all patients who come 
into the emergency room. 

Q What did you yourself put on there? A Whatever 
is written in over that ink—my name, diagnosis, and also 
the blood pressure. 

Q Do you know who wrote the rest of it? A Yes; 
Miss Reese. 

Q Did you know her handwriting? That is right. 

Q She was the nurse in charge there? A Yes. 

Q She worked with you on this case? A That is 
right. 

89 MR. WELCH: We offer this in evidence, if the 
Court please. 

MR. OSTROW: No objection. 

MR. WELCH: Would your Honor like to see it? 

THE COURT: Yes, sir. 

(Emergency Hospital routine emergency room card was 
marked as Defendants’ Exhibit 1 and received in evi¬ 
dence.) 

BY MR. WELCH: 

Q Doctor, was the examination which you gave this 
woman, and your observation, and the records you made, 
and the action you took, the usual procedure and approved 
action? Was it approved procedure for similar cases 
which were handled in emergency rooms of hospitals at 
that time in the District of Columbia? A Yes, sir. 

Q Were your examinations of her the approved type 
of medical examination? A That is right; they were, sir. 
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MR. WELCH: I think that is alL Before we proceed, 
may counsel approach the bench? 

THE COURT: Yes, sir. 

(At the bench:) 

MR. WELCH: I have no personal feeling about the 
remark your Honor made concerning the use of a 

90 fluff and its effect, but I think that in the trial of a 
case in which testimony is given by a physician, in 

which he states that the use of ammonia would have a 
very determined effect in arriving at a conclusion as to 
whether you could smell alcohol on the breath of a person 
who was brought into a hospital later—I think that while 
it was meant in good fun, as I understood it, neverthe¬ 
less it is bound to be detrimental and to belittle the testi¬ 
mony in such a way— 

THE COURT: The Court thinks the objection is ridicu¬ 
lous and that what you say is utterly ridiculous and almost 
in contempt of Court. Do you want to make a motion to 
withdraw a juror? 

MR. WELCH: Yes. 

THE COURT: The motion is overruled. 

MR. WELCH: May I have an exception? 

THE COURT: Yes. 

(After leaving the bench:) 

MR. WELCH: That is all. 

Cross Examination 
BY MR. OSTROW: 

Q Doctor, I believe you testified you were graduated 
in June, 1945? A That is right, sir. 

Q You began your internship at Emergency Hos- 

91 • pital immediately after that? A I began July 1. 

Q Were you at that time a licensed practitioner 
in the District of Columbia? A No, sir. 

Q Were you a licensed practitioner in any jurisdic- • 
tion in this country? A No, sir. 

Q You were not. Doctor, when Mrs. Harbaugh was 
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brought in, what was the first thing that you did? A The 
first thing I did personally? 

Q Yes. A I examined the patient. I looked at her 
and examined her. 

Q When you say you looked at her, wkat do you 
mean by that? A Inspection is one of the means of diag¬ 
nosis. We just generally look at the patient. 

Q What does inspection mean or consist of? A In¬ 
spection consists of viewing the patient visually. 

Q Without doing anything for the time being? A 
That is the initial part of your diagnosis, consisting of in¬ 
spection, percussion, auscultation, and palpation. 

Q How long does it take you to do that? A The en¬ 
tire examination? 

92 Q Your inspection—entire inspection. A The 
entire inspection—visual part of the examination— 

usually takes approximately anywhere from 5 minutes. 

Q How long did it take you in this case? A It is an 
extremely difficult thing to remember the exact time. 

Q Your best recollection. How long did it take you? 
A Oh, approximately 5 minutes. 

Q What did you do after that? A Then I did what 
is known as a manual examination. 

Q What does a manual examination consist of? A It 
consists of using all your medical knowledge and acumen 
to examine the patient; that is, using your hands and your 
knowledge and your diagnostic instruments. 

Q What was the first thing you did in your manual 
examination? A The first thing I did was to examine 
the patient’s body. 

Q How’ long did it take you to do that? A That is an 
extremely difficult thing to say. 

Q What is your best recollection, Doctor? A I think 
the entire procedure took about 30 minutes. 

Q Doctor, please answer the question. How long did it 
take you—your best recollection—to do the manual 

93 examination? A The manual examination took 
approximately 20 to 25 minutes. 
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Q What did the manual examination consist of? A 
Well, I can go through it again, if you wish. 

Q Please. A The manual examination consists of go¬ 
ing over the patient generally, going over her head— 

Q Just stop there. How long did it take you to exam¬ 
ine her head? A That is an extremely difficult thing. 

Q Your best recollection, Doctor. A It is practically 
impossible to answer that. You can’t tie a physician down 
to any particular time. I don’t recall, to tell you the 
truth, how long it took me to examine the patient’s head. 

Q Doctor, did it take you one second, or did it take 
you 5 minutes? A I can’t give you an answer; it will be 
entirely a guess. 

THE COURT: The witness says he just cannot answer 
it. 

MR. OSTROW: So you do not know how long it 
took you? 

THE COURT: I should like to ask the witness this: 

BY THE COURT: 

Q You gave her this whiff of ammonia? A Yes. 
94 Q After this examination? A Yes. 

Q During the time you were making the exam¬ 
ination, before you gave her ammonia, did you smell any¬ 
thing on her breath? A No. 

THE COURT: Proceed, sir. 

MR. OSTROW: Thank you, your Honor. 

BY MR. OSTROW: 

Q You say that you don’t know how long it took you 
to examine her head? A No, sir. 

Q What was the next thing you did? A The next 
thing I did was to examine her extremities, both upper 
and lower. 

Q How long did it take you to do that? A I haven’t 
any idea how long it takes to examine any particular part 
of the body. 

Q Have you any particular recollection? A No, I 
haven’t. 
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Q What was the next thing you did? A The next 
thing I did was to examine her chest and abdomen and 
her back. 

Q How long did it take you to examine her chest? A 
To give a definite period time for any part of the 
95 body is impossible. 

Q How long did it take you to examine her 
abdomen? A I don’t know. 

• • • • 


96 BY MR. OSTROW: 

Q How many things did you do to Mrs. Harbaugh 
in your examinations, tests, and inspections to reach your 
diagnosis? A I think the most logical answer to that'is 
that I did everything I thought necessary to reach a 
diagnosis. 

Q How many items would that include? A Oh, that 
is practically impossible. I can start from the beginning 
and count them off for you. 

Q Would you, please, Doctor, so that we will know 
how many things you did? A Well, it consisted of in¬ 
spection. Inspection means every part of the body. That 
is one item. They are numerous, if you want to con¬ 
sider each individual part. 

General inspection; and then manual examination means 
going over manually with your hands and with your diag¬ 
nostic instruments each part of the body. 

A funduscopic examination, which is an exami- 

97 nation of the eyes, using an opthalmascope; that 
is, to look into the eyes. An otoscope, to look into 

the ears. An examination of the nose and mouth, using 
diagnostic instruments. 

• I went over the woman’s chest with a stethoscope and 
on both percussion and palpation. 

I went over the woman’s abdomen with a stethoscope, 
which is auscultation, and on percussion and palpation. 

I did a neurological examination on her, which consisted 
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of using a percussion hammer, tuning fork, pin point, hot 
and cold tubes of water. 

I went over her back and made an attempt to look for 
any bruises or fractures on any part of the body. 

Q Did you do anything else? A No, sir. 

BY THE COURT: 

Q Were her reactions normal, Doctor, all through this 
examination? A Yes, sir, they were. 

Q In a person suffering from acute alcoholism, would 
not the acute alcoholism itself make at least some of the 
reactions abnormal? A Neurological examinations, no, 
sir. The body, as a whole, regardless of its sense of con¬ 
sciousness or unconsciousness, if it is normal, and the cen¬ 
tral nervous system is not involved, will react normally to 
stimuli. 

98 THE COURT: Proceed. 

BY MR. OSTROW: 

Q Doctor, I believe you testified that you applied a 
fluff of spirits of ammonia to the nostrils of the patient 
for the purpose of reviving her; is that correct? A Cor¬ 
rect. 

Q Prior to that time, you smelled no alcohol on her 
breath; is that correct? A No, sir. 

Q Doctor, why did you, after making your examina¬ 
tion, ask her, after you aroused her, if she had had any¬ 
thing to drink? A Why did I ask her? 

Q Yes. A Because one of the means of differential 
diagnosis of a patient that is unconscious—one of the many 
differential diagnoses—is alcohol. I think you will recall 
I also asked her about several other things, drinking being 
one of them. 

Q Then, you aroused her sufficiently enough to tell 
you that she had been drinking; is that correct? A That 
is correct, sir. 

Q Then, I believe you also testified that you aroused 
her sufficiently enough to give you her name. A That is 
correct. 
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99 Q Doctor, what causes coma or unconsciousness? 
What are the causes of coma and unconsciousness? 

A Do you want a short description, or do you want me 
to go on for the next three hours? 

Q No, sir; I am not going to indulge the Court. 

THE COURT: I will answer that myself. Proceed. 
BY MR. OSTROW: 

Q What are the ditferent causes of coma or uncon¬ 
sciousness? Without going into detail, just tell us the 
causes. A I can start out by saying that approximately 
15 volumes on the causes of coma have been written; there¬ 
fore, any attempt to give a complete picture at this time 
would be practically impossible. 

Q And you have read some of those volumes to keep 
yourself abreast of the times ? A I am sure almost every 
man in medicine has made an attempt to read almost every 
kind of literature he can. 

Q Doctor, do you know if a pressure on the brain will 
cause coma? A That is one of the things that will give 
coma, yes. 

Q Doctor, do you know if a blow on the head or a fall 
might cause a coma? A It might; that is correct. 

Q Doctor, will you please tell the Court and 

100 jury why you chose to ask the patient, in the absence 
of any alcoholic breath, whether she had been drink¬ 
ing, instead of asking her if she had any headache, if 
there was any pressure from a blow on her head, or if she 
had a blow or was struck? A Surely; I will be glad to. 

Q Please. A First of all, because if the patient had 
had any evidence of any trauma of any kind—as I said, 
her physical examination, both general and neurological, 
was completely negative, and therefore there were no signs 
of any cerebral injury of any type, either external or in¬ 
ternal; and therefore, without that evidence, the diagnosis 
of cerebral injury is practically impossible; in other words, 
without any symptoms or any clues to give you. The woman 
was entirely devoid of any clues. So, therefore, the next 
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thing was to ask her about all things which in addition 
may have caused coma, being that any cerebral injury was 
out—apparently out of the question—due to her negative 
physical examination. 

Q Will you please tell us what symptoms you discov¬ 
ered to reach the conclusion that she was suffering from 
acute alcoholism, if any? A The diagnosis was based 
tfpon, naturally, one, the patient’s being unconscious on 
admission; two, on a complete negative physical ex- 

101 amination and neurological examination—that is, 
completely negative; there was not a single positive 

finding; three, on the woman’s voluntary admission that 
she had been drinking, and on her admission that she 
had been drinking too much and for too long, and on the 
fact that she had denied having taken any of the other 
things that would have given her a similar effect. 

Q Doctor, could it not be possible for a person to have 
been drinking and yet suffer a concussion or stroke at the 
same time? A It is possible, yes, but you don’t usually 
have that happen without having some symptoms of both 
conditions. 

Q Now, I understand your testimony to be that there 
were no symptoms as far as acute alcoholism is concerned, 
but that she told you that she had been drinking; is that 
correct? A That is right, and it was based on that and 
on an entirely negative physical. 

Q Doctor, this patient was unconscious for the whole 
time, except the times that you revived her with the spirits 
of ammonia; is that correct? A And following the time 
she was revived, she was conscious, because she went out 
with the police when she left. 

Q When you say she went out, did she go out 

102 by herself? A She walked without too much dif¬ 
ficulty, being supported gently by the police as they 

went. She had no difficulty getting out of bed by herself. 

Q You saw her get out of bed, didn’t you? A Yes; 
that is right, sir. 
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Q Doctor, after you revived her the first time, how 
long was she in a conscious condition? A Oh, approxi¬ 
mately—maybe 5, 6, or 7 minutes. 

Q How soon afterward did you revive her again? A 
Oh, approximately a minute or two minutes later. 

Q How long did she remain in a conscious condition? 
A Nearly—practically until the time she was taken by 
the police. 

Q How many minutes was that, would you say? A X 
haven’t any idea. I haven’t idea when I applied the fluff 
and the time she left. 

Q Would you say about five minutes? A No. It 
would be pure guess; I haven’t any idea. 

Q The third time when you applied the fluff of am¬ 
monia, how long did she remain conscious? A The 
patient was conscious the third time it was applied. It 
was a means of making her more conscious, if possible, 
so that the patient could make an attempt to manipulate 
on her own. She had answered questions intelligently 
until then, and we were making an attempt to see 

103 if the patient could not manipulate physically on her 
own out of bed. 

• • • • 

104 BY MR. OSTROW: 

Q Doctor, let me ask you this: Was it impor¬ 
tant for Mrs. Harbaugh to be relieved from any excite¬ 
ment and physical exertion while she was in the hospital? 

MR. WELCH: If the Court please, that is the same 
as the question just asked. 

THE COURT: The Court thinks he may answer that 
one way or the other. Proceed, sir. 

THE WITNESS: May I have the question again? 

THE REPORTER: (Reading) “Question. Doctor, 
let me ask you this: Was it important for Mrs. Harbaugh 
to be relieved from any excitement and physical exertion 
while she was in the hospital? 
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THE WITNESS: In view of the physical findings, that 
is not true. 

BY MR. OSTROW: 

Q Doctor, have yon read any books on internship? 
A Yes, sir. 

105 Q Have you read, “The Medical Staff and the 
Hospital,” by. Ponton? A No, sir. 

Q If I show you this volume, will it refresh your 
memory? A I doubt it. There are about 25 different 
volumes on this same subject. 

MR. WELCH: He says he has not read Ponton. 

THE WITNESS: I have never read this one. 

BY MR. OSTROW: 

Q Have you read any volumes on internship, Doctor? 
A Yes, sir. 

Q What volumes have you read? A You might refer 
to.Dr. Wallace M. Yater’s book, “The Fundamentals of 
Internal Medicine.” The last two or three chapters are 
devoted to internship, residency, and general practice. 

Q Doctor, should a person brought in in an unconscious 
condition be kept any length of time for observation? A 
Depending upon your findings. 

Q When you say, ‘ * depending upon your findings, ’ ’ what 
do you mean by that? A It depends upon the findings 
that you find upon examination. Your judgment is tem¬ 
pered by what you find on examination. Just as your 

106 diagnosis is based upon what you find, your judg¬ 
ment is based upon what you find. 

• • • • 

THE REPORTER: (Reading) “Question. Doctor, 
if there is a differential between two sorts of illness 

107 or disease, or let us say acute alcoholism and cere¬ 
bral hemorrhage, what, if anything, is necessary to 

be done to satisfy yourself as to which ailment the patient 
is suffering from?” 

THE WITNESS: I might go so far as to say that if 
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you are going to make a differential diagnosis, it does 
not usually narrow down to any two things. You go 
through a differential diagnosis in any diagnosis you make. 
Usually there is no clear cut thing that is going to show 
with a big sign that comes out and says, “I am it.’’ You 
usually have to go through all the things to come to a defi¬ 
nite thing. Therefore, you come to a differential con¬ 
clusion. It may have consisted of one, six, or fifteen dif¬ 
ferent things. To narrow it down to two I do not think 
is quite fair. 

BY MB. OSTKOW: 

Q Can you answer the question, Doctor? 

THE COURT: The Court thinks he has answered it, 
sir. 

MR. OSTROW: Very well, sir. 

THE COURT: In his way he has answered it. 

BY MR. OSTROW: 

Q Doctor, what is the purpose of a urine test? 

MR. WELCH: If the Court please, that is too general. 

BY MR. OSTROW: 

Q When a person is brought into a hospital in an 
unconscious condition? 

MR. WELCH: That is still too general, if the 
108 Court please. 

THE COURT: This gentleman is a physician. 
It seems to me that he is just as able to say he cannot 
answer it because it is too general as you are. 

MR. WELCH: Yes, but he may not have any idea of 
what we call the niceties of the law. 

THE COURT: He does not have to have, to take care 
of himself to that extent. 

MR. WELCH: But if it is not admissible legally, 
whether he could answer it legally or not I think is an¬ 
other matter. 

THE COURT: The Court thinks it is all right. 

BY MR. OSTROW: 

Q Will you answer, Doctor? A May I have the 
question again, please? 
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THE REPORTER: (Reading) “Question. Doctor, 
what is the purpose of a urine test when a person is 
brought into a hospital in an unconscious condition?” 

THE WITNESS: If a urine test is indicated, it may 
be used to differentiate or aid in your differential diag¬ 
nosis. It is not necessary procedure, depending upon vour 
previous findings. It may be resorted to help you in your 
differential diagnosis, if you think it is necessary. If you 
think it is necessary, it may be resorted to. It may help 
you rule out one, two, or three conditions, depending upon 
what you are looking for. It may not be necessary, 

109 or it mav, depending upon your findings at the time. 

BY MR. OSTROW: 

Q When is a urine test necessary? A I should say a 
urine test is necessary when in the opinion of the physi¬ 
cian it is necessary. 

Q When in the opinion of the physician it is necessary? 
A When in the opinion of the examining physician it is 
necessary. 

Q In your opinion, it was not necessary to make a urine 
test? A At that time, no, sir. 

Q Was it because Mrs. Harbaugh told you that she 
had been drinking? A Absolutely not. 

Q Why was it not necessary in her case to make a 
urine test? A Because a urine test is an added diagnos¬ 
tic procedure, and you have to have some basis to begin 
a diagnosis, or suspicion of diagnosis, to order an addi¬ 
tional laboratory procedure. 

At one time in the practice of medicine there was no 
such thing as a great number of diagnostic procedures for 
physicians to fall back upon. Now there happens to be. 

But their diagnostic acumen was not less or more 
because of that. 

110 Q Doctor, why should a blood test be taken of 
a patient, or should a blood test be taken of a patient 

brought into a hospital in an unconscious condition? 

MR. WELCH: If the Court please, I think the ques- 
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tioii should be restricted to what this patient had and the 
condition she was found to be in. 

THE COURT: But the Doctor can say so. It is not 
necessary for you to say so. 

MR. WELCH: It seems to me that the question leads 
us astray. 

THE COURT: It is highly improper to make a state¬ 
ment like that in the presence of a witness when he is 
testifying. 

MR. OSTROW: Your Honor, I try to maintain the 
dignity of the Court, but I think Mr. Welch is answering 
questions for the witness by speaking in the way he does. 

MR. WELCH: I simply made the objection that I 
thought the question was improper. 

MR. OSTROW: But it is very suggestive. 

THE COURT: The Court has not reprimanded you. 
The Court overrules the objection. That is all, sir. 

MR. WELCH: I think counsel’s remark was improper 
in suggesting that I was trying to answer the questions 
for the witness. 

THE COURT: That is the way he saw it, I suppose. I 
have done it myself, so it is no mortal sin. 

Ill MR. WELCH: The Court might take that view, 
but I do not think he would comment in that way. 

THE COURT: I have committed the same sin. I can¬ 
not reprimand you too severely. 

MR. WELCH: It is open to question. I take it. 

BY MR. OSTROW: 

Q Doctor, will you please answer the question? A I 
want to get part of the question. 

THE REPORTER: (Reading) “Question. Doctor, 
why should a blood test be taken of a patient, or should a 
blood test be taken of a patient brought into a hospital 
in an unconscious condition?” 

THE WITNESS: Is that one or two questions? It 
starts out, “Why?” and then it says, “how?” Is it one 
or two questions? 
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BY MR. OSTROW: 

Q We will leave out the “why?” We will strike the 
“why?” and say, “should?” A Should a blood test be 
taken? 

Q That is right. A Just like the urinalysis, it is an 
added diagnostic procedure, and it should be done if the 
physician thinks he needs an added diagnostic procedure 
to arrive at his diagnosis. He may or may not need 
it. 

112 Q You did not think so? A I did not at the 
time, no. 

• • • * 

113 BY THE COURT: 

Q Does alcohol accelerate heart action? A It 
depends on the individual, sir. 

Q Well, does alcohol raise the blood pressure? A 
Again, it depends upon the individual. There is no such 
thing as 100 per cent in a person, your Honor; it will de¬ 
pend entirely upon the patient. 

Q When the face flushes in a condition of alcoholism, 
does that denote a raised blood pressure? A No, it does 
not. 

THE COURT: All right. I myself did not know. 

THE WITNESS: It indicates dilatation of the vessels. 
Some individuals may react with dilatation; some individ¬ 
uals may not. 

BY MR. OSTROW: 

Q Doctor, I believe you testified that you are ac¬ 
quainted with this book? A Yes, sir. 

Q Is this book used by physicians in the District of 
Columbia? A It is one of the many thousands, yes. 

Q Is this book considered an authority in this juris¬ 
diction ? A Absolutely not. 

Q It is not an authority in this jurisdiction? 
A No. 


114 
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Q Yet it is used in this jurisdiction? A That 

is right. 

• * * • 


BY MR. OSTROW: 

Q If you had that impression, I am sorry. I am ask¬ 
ing you to distinguish between consciousness resulting 
from acute alcoholism and from coma. 

115 THE COURT: Do you mean unconsciousness? 

MR. OSTROW: Yes, your Honor, unconscious¬ 
ness from cerebral hemorrhage. 

MR. WELCH: There is no showing that there was a 
cerebral hemorrhage in this case, and it would not make 
any difference what the diagnosis was as between cerebral 
hemorrhage and alcohol. 

THE COURT: There has not been any evidence of 
cerebral hemorrhage yet. 

MR. WELCH: No, sir. 

THE COURT: The Court sustains the objection. 

MR. OSTROW: I beg your pardon? 

THE COURT: The Court does not understand. Some¬ 
thing may have slipped by me—I do not think so—but the 
Court does not remember that there has been any evidence 
of cerebral hemorrhage. There was evidence of epi¬ 
lepsy. 

MR. OSTROW: Your Honor is correct, but that is due 
to the fact that at the suggestion of counsel for the defend¬ 
ant, to which I consented, finding no fault whatsoever, 
we put Dr. Warfield on the stand out of turn. Had we put 
on our case completely, under normal conditions, and if 
Dr. Warfield were able to remain here, we would have had 
all that evidence. 

THE COURT: With that assurance, the Court will 
permit it. 

116 MR. WELCH: Subject to its being stricken if 
he does not do it? 

THE COURT: Yes. 
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BY MB. OSTROW: 

Q Doctor, would you please distinguish unconscious¬ 
ness resulting from acute alcoholism and resulting from 
cerebral hemorrhage, what is commonly known as a stroke 
by the layman? A Well, what I will give you will be 
entirely my opinion, just like what is in that book is that 
man’s opinion, and what is in some other book is some 
other man’s opinion. 

Q Will you please do that, Doctor? A Surely; I shall 
be glad to. Of course, you are distinguishing between two 
types of coma. You are narrowing your differential diag¬ 
nosis down to two. To do that is slightly unfair, I think, 
but I shall be glad to make an attempt at it. 

The diagnosis of coma between the two will depend en¬ 
tirely upon your diagnosis of either one of the two con¬ 
ditions. In other words, to distinguish between coma ac¬ 
cording to acute alcoholism—pardon me; alcoholism and 
coma due to cerebral hemorrhage, you will see that the 
coma due to cerebral hemorrhage is based entirely upon 
the finding and diagnosis of cerebral hemorrhage. 

In other words, if you saw a person in a coma, 
117 you could not say that that coma was due to a dia¬ 
betic coma, to cerebral hemorrhage, to alcoholism, 
to poison, to morphine, or anything at all. 

Q How can you tell? A ■ You have to make your origi¬ 
nal diagnosis; and when you have made your original 
diagnosis, or diagnosis of your case, then you can say 
that that coma is based entirely upon such-and-such a con¬ 
dition. 

Q How do you do that, Doctor? How do you make that 
diagnosis? A You make that diagnosis entirely by an 
examination, and if necessary a laboratory examination. 

Q What are the laboratory examinations that would be 
made? A The laboratory examinations, sir, would de¬ 
pend entirely upon what you were attempting to diagnose. 

Q Would that laboratory test or examination include 
a blood test and a urine test? A It would if in the discre- 
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tion of the doctor they seemed necessary and if the indica¬ 
tions of the patient seemed to be such that they were neces¬ 
sary. 

Q Doctor, in the case of Mrs. Harbaugh yon did not 
find it necessary; is that right? A I didn’t think it was 
necessary, no, sir. In addition to that, it may be noted 
that for the taking of a blood specimen of a patient or a 
spinal tap of a patient, you have to have the patient’s 

118 consent to do that. 

Q If a person comes into a hospital unconscious, 
you permit the person to remain in agony without treat¬ 
ment because he cannot properly give you his consent to 
make a blood test? A No, you don’t, but your diagnosis 
may not depend upon that. If your diagnosis depends on 
that, then you may go ahead on the 0. K. of some relative. 

Q Let us assume that the patient’s condition depends 
on a blood test and that you are unable to find any rela¬ 
tives. Do you still permit the patient to remain untreated, 
or do vou make a blood test? 

MR. WELCH: There is no showing that that was 
the situation here, if the Court please. The doctor has 
stated several times that there was no indication of a blood 
test in this case. 

THE COURT: In his opinion. 

MR. WELCH: In his opinion, ves, sir. 

BY MR. OSTROW: 

Q Doctor, can you distinguish the temperature of a 
person suffering from acute alcoholism from that of one 
suffering from cerebral hemorrhage? A Can you dis¬ 
tinguish temperature? 

Q That is right. In other words, what would be the 
condition of the temperature of a person suffering today 
from acute alcoholism? Would it be high or low? 

119 And the same with respect to cerebral hemorrhage. 

A It would entirely depend upon the patient’s 

tolerance and external environment at the time we took 
the temperature. It would depend on so many findings that 
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were not necessarily related to the patient that any reli¬ 
ance upon temperature alone would be pure fallacy. 

Q Did you make those findings in the case of Mrs. Har- 
baugh? A The temperature was taken by the nurse. 

Q Was it done under your supervision? A It was 
done as routine procedure. Everything done in the emerg¬ 
ency room is per se done under the supervision of the 
physician. 

Q Doctor, what is the pulse of a person suffering from 
acute alcoholism—is it fast or weak—as compared with 
the pulse of one suffering from cerebral hemorrhage? A 
You are going through the same thing again, so I will make 
an attempt to make a differential diagnosis of the two con¬ 
ditions, which is practically impossible without the patient 
and without knowing of the findings at the time. 

It would depend entirely on the patient, it would depend 
on who was taking it, it would depend on when you saw 
the case, and would depend on whether there were any 
other stringencies involved in it. The pulse is a good diag¬ 
nostic procedure along with something else. 

120 Q Doctor, in the case of Mrs. Harbaugh, if you 
had taken a urine test, what would that test have 
shown, from your diagnosis of acute alcoholism? A It is 
pure assumption to try to assume what that test would 
have showed. I have no idea in the world. The test was 
not taken, I did not think it was indicated, and to assume 
what that test may have shown is— 

BY THE COURT: 

Q What he wants to know is whether or not the test 
would have shown alcohol, if she had had the alcoholism. 
A Without a special examination, your Honor, it would 
not have. 

BY MR. OSTROW: 

Q If you were to analyze the urine, would that show 
the alcoholic content of a person suffering from acute alco¬ 
holism? A The routine urinalysis done in the average 
hospital will not give you the presence of alcohol. You 
need a special test. 
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Q What does the special test consist of? A I am not 
a laboratory test man, specializing in that. You should 
have a laboratory man. 

Q In other words, you do not know what the special 
test is; is that correct? A I do not know, no, sir. 

Q You do not know what the special test? A 

121 No. I know it exists; I know it can be done. 

Q But you do not know what it is? A No. 

Q In the case of Mrs. Harbaugh, if a blood test had 
been made, what would it have revealed? Would it have 
revealed alcoholic contents? 

THE COURT: If she had alcoholism, you mean? 

MR. OSTROW: Yes. 

THE WITNESS: If she had alcoholism, like with a 
urinalysis, a routine blood test will not give you the pres¬ 
ence of alcohol. It requires a special blood-alcohol test. It 
requires special technique and special diagnosis in order 
to do it. 

BY MR. OSTROW: 

Q What is the special blood test that is required? A 
Again, I have no idea of the technique. It is a laboratory 
procedure, done by laboratory technicians. 

Q You don’t know the technique? A No, I don’t 
know that either. 

t 

Q Doctor, did anything suggest itself to you during 
your examination of Mrs. Harbaugh that she might have 
been suffering from some other cause than acute alcohol¬ 
ism? A No. If that were so, the patient would have 
shown some other symptoms, I believe; and if I had 

122 had any suspicion at all other than the diagnosis that 
I had made, the patient would have been kept in the 

hospital and perhaps consultation brought in. 

Q Doctor, Mrs. Harbaugh was unconscious, I believe 
you testified, as the result of acute alcoholism? A I be¬ 
lieve. 

Q Would such a person be revived by a fluff of spirits 
of ammonia and be able to speak coherently or normally? 
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A It would entirely depend on the individual. But you 
asked, Would she? Yes. 

Q If a person is unconscious as a result of acute alco¬ 
holism, what is usually referred to as being paralyzed 
drunk, would that sort of person be revived by a fluff 
of spirits of ammonia and be able to speak coherently? 

MR. WELCH: If the Court please, I do not know that 
there is any understanding that acute alcoholism means 
paralyzed drunk. That characterization by Mr. Ostrow 
may mean something entirely different from what the doc¬ 
tor means. I do not think it is a proper question. 

MR. OSTROW: Maybe I— 

THE COURT: It depends on your definition of 
“Drunk.” 

MR. WELCH: That is right. 

THE COURT: Some people say that if you can 
123 still drink, you are not drunk, but if you can neither 
rise nor eat, you are still drunk. 

BY MR. OSTROW: 

Q Let me say this: Take a person unconscious, suffer¬ 
ing from alcoholism, as in the case of Mrs. Harbaugh. 
Would that person be revived by a fluff of spirits of am¬ 
monia, so that she could speak coherently? A Mrs. Har¬ 
baugh was, and I would say that the greatest percentage 
of persons in the state that Mrs. Harbaugh was, would, yes. 

Q They would be revived and would speak coherently? 
A Yes. 

Q Once you revived them, how long would they be re¬ 
vived? A It would entirely depend, of course, upon the 
patient, the extent of the stimulation, and the length of 
stimulation. 

Q Doctor, was the examination at the time of admission, 
your observations, the records you made, and the action 
you took in accordance with good and approved medical 
practices in the District of Columbia at that time for 
patients brought to hospitals in similar conditions? A 
Yes, sir, it was. 
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Q That examination did not include a blood test? 
A That is correct. 

124 Q That examination did not include a urine test? 
A That is correct. 

Q What hospitals did you work in, Doctor? A I have 
worked in practically every hospital in the District of Co¬ 
lumbia. 

Q Would you say that at none of the hospitals those 
tests are made when a person comes in in an unconscious 
condition? A I won’t say that none of them are made. 
I say they are made depending on the request, or the phy¬ 
sician at the time, depending on whether he requests it or 
feels he needs it. It is not routine procedure. 

Q Doctor, do you recall that a deposition was taken of 
you on Saturday, June 1, 1946? A Yes, sir. 

Q Do you recall that the same question that I just asked 
you was asked you by Mr. Welch? A It may have been. 
It has been quite awhile. 

Q Do you recall your answer to that? A No, I don’t. 
It has been over—well, over almost a year and half, now. 
It is difficult to remember any one answer. 

Q Do you remember saying, “To be competely honest 
about it, it was incomplete—” and that Mr. Welch then 
said: 

“Now, just a minute”? 

125 Do vou remember that occurring? 

MR. WELCH: Where is this? 

MR. OSTROW: On page 17 of the deposition. 

MR. WELCH: Give him the question you had asked. 
MR. OSTROW: I gave him the question. I thought I 
read the question. The question was by Mr. Welch. 

“Doctor, was the examination at the time of admission, 
observations, records you made, and the action you took, 
in accordance with good and approved medical practice in 
the District of Columbia at that time for patients brought 
to hospitals in similar conditions?” 

THE WITNESS: I have answered the question as 
Yes. 
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MR. WELCH: At the time he is talking about, you did 
not answer it. Mr. Handwerk objected. 

Why don’t you read the whole thing, Mr. Ostrow? 

MR. OSTROW: Then Mr. Handwerk said: 

“I object to the question until he answers whether he 
knows.” 

Then Mr. Welch said: “Go ahead and answer.” 

Then Mr. Handwerk said: “Wait a minute until I finish 
my objection; until he answers whether he knows what is 
standard practice in such matters.” 

“Mr. Welch: Now read the question.” 

“(The pending question w T as read by the reporter.)” 

“By Mr. Welch: 

126 “Question: Now, go ahead and answer.” 

You answered: “To be completely honest about it, 
it was incomplete—” 

Then Mr. Welch said: “Now, just a minute.” 

BY MR. OSTROW: 

Q Can you tell us something about that? 

MR. WELCH: Why don’t you get down to his answer, 
where he made it ? 

MR. OSTROW: I will in a moment, but I should like to 
get an explanation. 

THE COURT: The Court thinks it is a fair statement. 

THE WITNESS: With your Honor’s permission, it is 
extremely difficult to remember two years back what the 
beginning of that sentence may have been. 

BY MR. OSTROW: 

Q I will show it to you (handing a book to the wit¬ 
ness.) A Unfortunately, it stopped in the middle. I 
have no recollection of two years ago what I may have 
started to say at a deposition. It all depends on the cir¬ 
cumstances. There are about four, five, or six words at 
the beginning of the sentence. The completion of it—I 
have no idea in the world. It depends on what he may 
have asked me at the time. 

MR. WELCH: The answer is on page 19. 
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127 THE WITNESS: The answer to the question, I 
am sure, was further along. 

BY MR. OSTROW: 

Q You were giving truthful answers all the time, 
weren’t you, Doctor? A The entire deposition was taken 
under oath. 

Q That is correct. What did you mean when you said, 
11 To be completely honest?” A As I say, I have no idea. 
The statement is incomplete. To recall two years afterward 
what I might have said to either Mr. Welch or Mr. Hand- 
werk is practically impossible. 

Q Do you know now what you intended to say before 
you were stopped by Mr. Welch? A I have no idea in 
the world. 

Q The answer was clear, wasn’t it? A I beg your 
pardon? 

Q The answer was clear. You understood? A I 
mean you have asked the question. What I may have 
started to say two years ago to one particular question is 
practically impossible. 

MR. WELCH: Read the question and answer on page 
19. He answered it. 

BY MR. OSTROW: 

Q Then you finally said: “The answer to the 

128 question is yes”? A That is correct. 

MR. WELCH: Why don’t you let him read the 
whole answer? 

MR. OSTROW: Below here? 

MR. WELCH: On page 19. You know where it is. 

MR. OSTROW: I shall be very glad to, Mr. Welch. 

MR. WELCH: I should think you would be. 

MR. OSTROW: “The answer is yes, but I have no 
basis of procedure in—the detailed procedure of any other 
hospital in the District other than those in which I have 
spent time as a student, and the detail procedure I know 
is that of Emergency Hospital to which I am attached.” 

THE WITNESS: Correct. 
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BY MR. OSTROW: 

Q That was your answer to that time? A Yes, sir. 

Q That is your answer at this time? A That is cor¬ 
rect. 

Q How do you know what the standard practice, in con¬ 
formity with the District of Columbia practice, is outside 
of Emergency Hospital? 

MR. WELCH: Read the following two answers; they 
give it to you. 

BY MR. OSTROW: 

Q Will you answer the question, Doctor, please? A I 
am assuming that Emergency Hospital was an 

129 accepted and accredited hospital by the American 
Medical Association, the American College of Sur¬ 
geons, and by the board here in the District, and followed 
practices which are accepted medical practices; and there¬ 
fore, knowing the procedures in that hospital and in the hos¬ 
pitals in which I worked as a student, they would be 
accepted medical practices for the District. 

Q That is your assumption; is that correct? A That 
is right. 

Q Doctor, I believe you testified that you use an exam¬ 
ination or a test consisting of a pin prick? That is cor¬ 
rect. 

Q On what part of the body did you use that pin prick? 
A On all parts of the body. 

Q What parts of the body responded? A All of them 
responded perfectly normally. 

Q All of them responded? A Yes. 

Q Doctor, as to a person who is unconscious as a result 
of acute alcoholism, would a pin prick cause the body to 
respond? A I think I answered the same question to his 
Honor. Yes. 

THE COURT: I never asked you that. I know some¬ 
thing about it. Proceed. 

130 THE WITNESS: A pin prick is a test of neu¬ 
rological reaction. It does not depend upon the 
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patient’s cerebral ability; it depends upon his subconscious 
reaction to the pin. That is what it is. A patient in acute 
alcoholism will normally, without neuritis—that is, in 
acute alcoholism—you don’t get nervous from acute alco¬ 
holism—will react perfectly normally to pin prick, because 
it is not based on cerebral reaction; it is based upon sub¬ 
conscious reaction. 

BY MR. OSTROW: 

Q How long did you talk to Mrs. Harbaugh— 

BY MR. WELCH: 

Q Have you finished your answer? A I am sorry. 

BY MR. OSTROW: 

Q How long did you talk to Mrs. Harbaugh while she 
was at Emergency Hospital? A I talked to her over the 
period of time we were reviving her with the fluff and until 
I had gained the information I thought necessary. As to 
the exact extent of that time, I have no idea. 

Q Doctor, on page 58 of your deposition the question 
was asked of vou: 

m 

“What evidence of alcohol did you find given in her?” 

Your answer was: “In other words, my diagnosis was 
based on an entirely negative examination and the 
131 patient’s statement that she had been drinking, and 
drinking too much.” 

Is that your answer? A That is my answer. That is 
the same thing I said here previously. 

Q PTeviously I understood you to say that your con¬ 
clusion was based on your examination, not on the state¬ 
ment that she made to you. A No. If you will go back in 
the record, I think you will find it was based entirely on 
the negative physical examination and the patient’s state¬ 
ment. 

Q Could she have had a negative physical examination 
resulting from anything else and yet be unconscious? A 
If you want to verify the statement in some way, I would 
like a little more— 

Q Could she have had— A (Interposing) Some 
other condition and still have— 
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Q (Interposing) And still have a negative result as 
far as your examination was concerned? A Do yon want 
to specify any particular condition or any condition in 
medicine at all? 

Q Unconsciousness is what we axe dealing with. A 
The chances are that she could not have had a completely 
negative physical examination and have had unconscious¬ 
ness due to something else, other than perhaps poison of 
some sort. 

Q Why did you say, “The chances are”? A 

132 Because in medicine there is no such thing as 100 
percent. You will occasionally find a rare bird all 

the time. 

Q If a person is unconscious, as you just suggested, 
resulting from poison, would a urine and blood test show 
it was poison, A It would depend on the type of poison, 
and both of them would require special laboratory exam¬ 
inations. 

Q Doctor, are you acquainted with the book called, 
“Medical Emergencies,” by Newman, Third Edition? A 
Yes, sir. It is a fairly recent edition. 

Q You are acquainted with it? A. Yes. 

Q You have read that book? A I have read parts- 
of it. 

Q I show you this book and ask you if you can identify 
it. A Well, I have seen the book before. 

Q You have read it? A I have—parts of it; parts 
that seemed to interest me when I was looking for some¬ 
thing in particular. 

Q Is this book used in the District of Columbia by phys¬ 
icians and interns? A I assume it is. There isn’t a book 
written that isn’t used by some physician now and 

133 then. 

• • • • 

BY MB. OSTROW: 

Q Doctor, will you please tell us the time Mrs. 


135 
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Harbaugh was brought into the hospital? Can you tell us 
from the chart? A Yes; the card says 11:40 p. m. 

Q What time did she leave? A On this card, 

136 marked by the nurse when the patient left, it is not 
routine procedure, but it happens to be marked on 

this card: “Taken by No. 8 police 12:20 p. m.” 

Q Did the police come after her, or were they there 
at the hospital, waiting for her? A No, the police came 
after her. 

Q They came from No. 8? A I assume they did. 

Q Will you please ascertain from this card, if you can, 
if Mrs. Harbaugh was charged a fee for the service you 
rendered her? A This is the nurse’s writing. It says 
on here: $2. Send bill”; but I mean I have— 

Q So she was charged for the service? A I assume 
she was, from the card; I have no idea. 

Q The patient came into the hospital at 11:40 p. m. A 
That is a routine hospital charge. 

Q The patient was taken away from the hospital at 
12:20 p. m.; is that correct? A That is what it says on 
there. 

Q During that time, a lapse of 40 minutes— A Cor¬ 
rect. 

Q (Continuing) You revived the patient three differ¬ 
ent times at intervals of 7 and 5 minutes. A That 

137 is correct. Well, we are going on pure assumption. 

Q That was your testimony? A It was an as¬ 
sumed period of time. 

Q You performed all those examinations and tests 
about which you told his Honor and the jury wihin 40 
minutes; is that correct? A Absolutely correct. I will 
be glad to do it again. 

Q You were employed by the hospital at that time? A 
I was an intern there. 

Q Employed by the hospital? A Well, if you want 
to call it that. 

Q In other words, you received pay for your services, 







71 


regardless of amount? A We will go back to the same 
statement: If you want to call it that. 

Q But did you receive any moneys from the hospital 
for your services? A I think we received $10 a month 
and room, board, and laundry. 

Q But you were paid? A Yes. 

MR. OSTROW: All right. That is all, Doctor. 

Redirect Examination 

138 BY MR. WELCH: 

Q Doctor, the benefit you received from your in¬ 
ternship was your training, wasn’t it? A That is cor¬ 
rect, yes. Whatever the hospital gives you is out of the 
goodness of their heart, if you want to call it that. 

Q To go back to the question that Mr. Ostrow asked 
you about, in which you started to say: 

“To be completely honest about it, it was incomplete—” 
and I interrupted by saying: 

“Now, just a minute.” 
the question asked you was: 

“Doctor, was the examination at the time of admission, 
observations, records you made, and the action you took, in 
accordance with good and approved medical practice in the 
District of Columbia at that time for patients brought to 
hospitals in similar conditions?” 

Then, after the repartee between Mr. Handwerk and 
myself, we went on, and I asked you this, still talking about 
the same question: 

“Will you answer the question?” 

You said: “Am I supposed to go ahead and answer?” 

I said: “Go ahead and answer the question.’’ 

You said: “The answer to the question is yes.” 

Then I said: “If you have anything to explain, you 
may explain it.” 

139 You then answered in this way: “The answer is 
yes, but I have no basis of procedure in—the de¬ 
tailed procedure of any other hospital in the District other 
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than those in which I have spent time as a student, and 
the detail procedure I know is that of Emergency Hospital 
to which I am attached. ’ ’ 

Then I asked you: “And is that procedure similar to 
those in which you spent part time as intern?” 

You answered: “Yes.” 

I asked: ‘ ‘ And what hospitals were they ?’ * 

You answered: “They were Georgetown, Children’s, 
Gallinger, Providence, and St. Elizabeths.” 

That is correct, is it not? A That is correct 
Q When you started to say, “To be completely honest 
about it,” you were about to make that explanatory answer, 
which is what I just read? A I assume that is what I did; 
I can’t recall. 

• • • • 


140 Eugene G. Mower 

• • • • 

141 Direct Examination 
BY MR. OSTROW: 

Q Will you please state your full name? A Eugene 
G. Mower. 

Q You are attached tto the Eighth Precinct? A That 
is right. 

Q Did there come a time when you were requested to 
go to a house on Reno Road—5314, I believe? A Yes, 
there was a time. Yes, sir. 

Q What, if anything, did you do there when you got 
there? 

THE COURT: You had better fix the time. 

BY MR. OSTROW: 

Q Do you recall what date it was and what time? A 
Our records show it was the 17th of October, 1945. 

Q What time was it? A 10:45 in the morning, I am 
pretty sure. 
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Q What, if anything, did yon find when yon got to that 
residence? A One of our scout cars had been dispatched 
there, and they were there at the time, and we went inside 
and found a lady lying on the floor in the living room. 

Q Was she conscious or unconscious? A I would say 
unconscious. 

Q What, if anything, did you do ? A Well, at the time 
we waited for some neighbors. They told us they 

142 had called a doctor. We waited a little bit, and he 
came in and examined her, and he couldn’t give us 

any definite answer as to just what was wrong with her, 
and our lieutenant was there, and he advised us to take 
her to the hospital. 

Q Who took her to the hospital? A Private Davis 
and myself in No. 8 patrol wagon on a stretcher. 

Q What, if anything, did you do when you got her to 
the hospital? By the way, what hospital was it? A 
Emergency. 

Q What, if anything, did you do when you got her to 
the hospital? A Carried her on the stretcher into the 
hospital. 

Q What did you do after that? A We placed her— 
the nurse told us to place her in the rest room in the hos¬ 
pital, not in the emergency room, and she said to lay her 
there, and we waited around for someone to find out what 
was wrong, to see—so we could make a report of the in¬ 
cident if it was necessary. 

Q What, if anything, did you do after that? A Well, 
after that—as to the examination the doctor released her 
back to us again. 

Q How did he release her to you? A Well, he said he 
couldn’t find anything wrong with her, outside of 

143 she appeared to have been drinking, annd I mention¬ 
ed the fact, “Could we leave her at the hospital?” 

He says, “No, we can’t admit her”; and I contacted our 
Women’s Bureau for further instructions on the case. 
When I explained the story to them, they told me to bring 
her to the Women’s Bureau, which I did. 
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Q Did you take her to the Womens Bureau? A We 
did, yes. 

Q What time did you arrive there? A I couldn’t say. 

Q Approximately? A Oh, I don’t know how long we 
were in the hospital. We got the call to 10:45 in the morn¬ 
ing, and I imagine we waited around until maybe 10 or 15 
minutes for the doctor, and after his examination at the 
house there we arrived at the hospital—it takes at least 
15 or 20 minutes to go downtown from way up there. We 
waited around—I wouldn’t say how long we stayed there. 

Q Then you took Mrs. Harbaugh to the Women’s Bu¬ 
reau? A Then we took Mrs. Harbaugh to the Women’s 
Bureau on instructions of Mrs. Douglas, who was in charge 
of the Women’s Bureau. 

Q How was Mrs. Harbaugh taken from the hospital to 
the Women’s Bureau? A In a patrol wagon. 

Q How was she taken to the patrol wagon? A 
144 Walked. 

Q How did she walk? A With the assistance 
of the patrol driver and myself. 

Q With the assistance of the patrol driver and yourself? 
A That is right. 

MB. OSTROW: Your witness, Mr. Welch. 

Cross Examination 

BY MR. WELCH: 

Q Mr. Mower, at the house, where you first went to 
answer the call, on Reno Road, did you assist the lady into 
the patrol wagon on the stretcher? A Yes; I carried her 
in on the stretcher. Yes. 

Q Did you get close enough to determine if there were 
any odors on her breath? A Not at that particular time, 
no, sir. Nothing; just pick up the stretcher. 

Q Did you later? A When taking her out of the hos¬ 
pital, yes. 

Q What, if anything, did you smell? A Well, I de¬ 
tected the fact—it didn’t seem like she had been drinking 
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any alcoholic beverage of any kind; it smelled stale, like 
she possibly had been drinking some. I don’t know whether, 
that would cause it, but it smelled like that. 

145 Q That was when yon were taking her to the 
Women’s Bnrean? A Yes. 

Q Mr. Mower, did yon see any bottles in the honse, 
anywhere around? A No, sir. I didn’t look over the 
whole honse. The other officers may have, but I didn’t 
I understand they did, but I didn’t notice any right where 
she was. 

Mr. WELCH: That is all. 

Redirect Examination 
BY MR. OSTROW: 

Q I believe yon said her breath was stale. A Smelled 
like someone had been drinking, and it was the next morn¬ 
ing, and their breath smelled like stale alcohol. It may 
have been something else, but that is what it smelled like 
to me. 

Q But you did not actually smell alcohol? A Yes and 
no. 

Q In other words, you don’t know? A I don’t know, 
no. I don’t know definitely, no, sir. 

MR. OSTROW: That is all. 

% 

Recross Examination 
BY MR. WELCH: 

Q But that was your impression from what you 

146 smelled? A Yes, sir. 

• • • • 

149 Mirniie Byrd 

• • • • 

Direct Examination 


BY MR. OSTROW: 
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Q Will you please state your full name? A What is 
it? 

Q Will you please state your full na m e? A M i nn ie 
Byrd. 

Q Where do you live? A 2440 Sixteenth Street, 
Northwest. 

Q How long have you resided in the District of 

150 Columbia? A About 38 years. 

Q Do you know a Mrs. Elizabeth Harbaugh? A 

Yes, sir. 

Q How long have you known Mrs. Harbaugh? A 
Thirty years. 

Q During the 30 years, has it been just an acquaint¬ 
anceship, or has it been otherwise? A No, we were very 
intimate friends. 

Q During those 30 years, did you have occasion to visit 
with her frequently? A Very often. 

Q Mrs. Byrd, during those times— 

MB. WELCH: If the Court please, before counsel 
asks this question, which I cannot help but know what it 
will lead to, may we approach the bench? 

THE COUBT: Yes. 

(At the bench): 

MB. WELCH: There is no question in this case of this 
woman’s character. 

THE COUBT: I do not know what your question is. 
MB. OSTBOW: The question is going to be whether 
during those times she has ever known Mrs. Harbaugh to 
use alcoholic beverages. The testimony here is that she 
was suffering from acute alcoholism. We allege that 

151 she has never used alcohol whatsoever, and this is 
the only way in which we can show that she has never 

used alcohol. 

THE COUBT: Well, if you can show, for instance that 
on the day before or the night before she was all right, 
and this woman knows or somebody else knows her, and 
knows that she was not drunk, the Court will permit that. 



77 


But what you are trying to do now is to show her general 
character. The Court cannot permit it, because while the 
Court thinks it ought to be evidential, it absolutely is not, 
under the authorities. 

MR. OSTROW: What I wish to show, as your Honor 
has indicated, is that she has never used alcoholic bever¬ 
ages. Now, if a person has never used any alcoholic bever¬ 
ages, certainly they could not have been used the day or 
night before, even though the witness may not have seen it. 

THE COURT: It would be hearsay testimony on her 
part. 

MR. OSTROW: No. If the testimony were such that 
the witness would say, “I have known her to use alcohol 
occasionally,” then I would agree with your Honor. But 
if the testimony should be that she has never used it— 

MR. HAND WE RK: This woman lived by herself in 
the house; nobody was living with her. 

MR. OSTROW: We contend that she has never used 
it. If she used it occasionally, I would certainly agree 
with your Honor. But if she has never used it, she 
152 certainly could not have used it the night before. 

THE COURT: Do you offer to prove that she 
was a total abstainer? 

MR. OSTROW: Yes, your Honor; that is exactly our 
point. 

THE COURT: I think you may prove it. 

MR. WELCH: But, if the Court please, in the first 
place, it is not an issue in the case whether she was or 
was not. The question in this case is this: Was there a 
diagnosis made negligently which caused her any harm? 
That is the question at issue. 

THE COURT: I know, but you offered to prove yester¬ 
day that she was drunk. You got this officer to show 
that she had a hangover breath on her. 

MR. WELCH: That was not my case; that was their 
case. 

THE COURT: I know, but you were questioning. 
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MR. WELCH: I merely asked him, the same as any 
other witness, if he had smelled anything on her. 

THE COURT: Of course. 

. MR. WELCH: But that is not my proof; it is theirs. 

THE COURT: But you were trying to show that she 
was drunk. 

MR. WELCH: I was trying to show whether he smelled 
anything on her. 

THE COURT: The Court does not agree with 
153 you. If this witness will testify that this woman 
was a total abstainer, the Court will permit it. 

MR. WELCH: May I make this further objection? 
They just said that this woman lived alone. The only 
thing a person can testify to is what he knows of his 
own knowledge, and in the absence of this witness the plain¬ 
tiff was really taking to drink. 

THE COURT: I have friends who I know are total 
abstainers. I do not see them every day, but I have 
known that they abstain. The witness says she has known 
this woman and has been an acquaintance for 30 years. 
She knows whether the woman is a total abstainer or not. 
There isn’t any question but there are a lot of people who 
are not. I do not know them well enough to know whether 
they drink or not. But this witness may know. The Court 
think this is clearly admissible. 

(After leaving the bench:) 

BY MR. OSTROW: 

Q Mrs. Byrd, during your acquaintance with Mrs. Har- 
baugh for the period of 30 years, have you ever known 
Mrs. Harbaugh to use any alcoholic beverages of any kind? 
A No, sir. 

• • • • 
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154 Elizabeth King 

Direct Examination 

BY MR. OSTROW: 

Q Will you please state your full name? A Elizabeth 
King. 

Q Where do you live, Mrs. King? A 2239 Grand 
View Place, Southeast. 

Q How long have you lived in the District of Columbia? 
A All my life. 

BY THE COURT: 

Q About 35 years? A Over 70. 

Q I think you are speaking about me; I was asking 
about you. • A Well, it is 71. 

BY MR. OSTROW: 

155 Q Mrs. King, do you know a Mrs. Elizabeth 
Harbaugh? A I do. 

Q Do you know her just by acquaintance or otherwise? 
A I have known her for 50 years intimately. 

Q During the 50 years, did you have occasion, or have 
you had occasion, to visit with her frequently? A Well, 
right along all the time we have been friends. 

Q During the time that you have known Mrs. Har¬ 
baugh, have you ever known her to use any alcoholic bever¬ 
ages of any kind? 

MR. WELCH: The same objection. 

THE WITNESS: Never. 

• • • • 

BY MR. OSTROW: 

157 Constance Lucille Tilley 

Direct Examination 

Q Will you please state your name? A Constance 
Lucille Tilley. 

Q How are you employed? A I am a policewoman 
with the Metropolitan Police Department. 
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158 Q Attached to the Women’s Bureau? A Wom¬ 
en’s Bureau, yes. 

Q Miss Tilley, are you here in answer to a subpoena 
duces tecum—that is, a subpoena to bring the records with 
you—pertaining to Elizabeth Harbaugh? A Yes. 

Q Did you bring those records? A Yes. 

Q Will you please tell the Court and jury what records 
you have with you pertaining to Elizabeth Harbaugh? 

MR. WELCH: May I ask her a qualifying question? 

THE COURT: Yes. 

BY MR. WELCH: 

Q Were you employed there in October, 1945? A Yes. 

MR. WELCH: That is all. 

THE WITNESS: This is a collateral receipt here. 

MR. OSTROW: Mr. Welch, would you mind looking 
at this? 

MR. WELCH: We have no objection to that. 

THE WITNESS: That is the arrest card. This is a 
statement here that Miss Gettle made out to the captain. 
BY MR. WELCH: 

Q Who is Miss Gettle? A She is a policewoman at 
the Women’s Bureau. If you need her, I believe you 
could get her. 

BY MR. OSTROW: 

159 Q When was that statement made, if you know, 
Miss Tilley? A On the 17th of October, 1945. 

Q Was that statement made in the regular and routine 
wav in the Police Department? 

BY MR. WELCH: 

Q Were you there when it was made? A No. 

Q You had no part in the making of it? A I had no 
part—nothing to do with it. 

MR. WELCH: Then, I object to the testimony. 

BY MR. OSTROW: 

Q What does this sheet of paper represent, Miss Til¬ 
ley? Was that made by you? A Part of the information 
on this was relative to a call that I received on the eight- 
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eenth—October 18th, 1945, from Officer Cook, the homicide 
squad, who asked for information about Lizzie Harbaugh, 
and I gave him all the information Miss Gettle had in her 
report here. 

Q They are all copies? A Yes, they are copies. 

Q Now, do you have your incidental book? A Yes. 

Q Did you write this paper? A Miss Richards 

160 wrote that. That is stated in the statement there. 

Q You did not see her make that statement out, did 
you? A No, I didn’t. 

Q Is she available? A Yes. 

Q What was the other policewoman’s name? A Miss 
Devlin. 

MR. WTDLCH: If you want to put this in instead of 
getting Miss Richards, I do not object. 

MR. OSTROW: I will ask that this release be marked 
as Plaintiff’s Exhibit 4. I offer this release in evidence, 
your Honor. 

THE COURT: Is there any objection? 

MR. WELCH: No, sir. 

(The release referred to was marked as Plaintiff’s Ex¬ 
hibit 4 and received in evidence.) 

MR. OSTROW: May I read it to the jury at this time? 
THE COURT: Yes. 

MR. OSTROW: This release reads: 

“Miss Lizzie Harbaugh was brought to the Women’s 
Bureau after treatment in Emergency Hospital and was 
charged by No. 8 Precinct with drunk. She became ill, and 
she remained so ill her daughter, Mrs. j. A. Richardson, 
had called Dr. A. B. Moore to the Women’s Bureau. 

161 He advised hospitalization, and she was released to 
him and taken in their ambulance. Mrs. Harbaugh 

had posted for her $10 on drunk charge and will appear 
October 19 or when her health permits.” 

The release is signed: “A. B. Moore, 1835 I Street, 
Northwest.” 

I think you will concede that that was Dr. Moore, will 
you not, Mr. Welch? 
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MR. WELCH: Yes. 

BY MR. OSTROW: 

Q Now, do you have your incidental book with you? 
A Yes. These are what we call at the Women’s Bureau 
our phone book and our run book. The phone calls are 
kept in the phone book, and the run book are all calls we 
make to the precincts on errands of any kind. 

Q Will you refer to Mrs. Elizabeth Harbaugh? What 
is this book? A This is the run book. 

Q Is this the book that the entry is made in first? 
A Yes. 

Q WTiere does it appear that Mrs. Harbaugh’s name 
was entered here? A On October 17,1945. 

Q At what time ? A 12:40 p. m. 

162 Q In what name was it originally entered? A 
Jane Doe. 

Q Subsequently how was it entered? A Lizzie 
Harbaugh. 

Q And this is what you call the run book? A That 
is right. 

Q Of the Women’s Bureau? A That is right. 

BY MR. WELCH: 

Q That information came by telephone? A No; this 
information was made when the woman was brought to 
the Women’s Bureau. 

Q By the police? A Yes. 

MR. OSTROW: If your Honor please, I offer the run 
book of the Women’s Bureau as Plaintiff’s Exhibit 5. 
Would your Honor like to look at it? 

THE COURT: No, sir, if there is no objection to it. 

MR. WELCH: No objection. 

(Run book of Women’s Bureau was marked as Plain¬ 
tiff’s Exhibit 5 and received in evidence.) 

MR. OSTROW: This is the run book. Under date of 
Wednesday, October 17, it shows that a name was entered 
at 12:40, by No. 8, as Jane Doe. Subsequently two lines 
were drawn through the name “Jane Doe” and the name 
“Lizzie Harbaugh” inserted. 
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163 BY MR. OSTROW: 

Q Do you have an entry in the book here that 
a Mrs. Richardson called the Women’s Bureau? A Yes. 
Q What time did Mrs. Richardson call? A 7:15 p. m. 
Q Do you know the purpose of the call? 

MR. WELCH: If the record shows it. 

MR. OSTROW: If the record shows it, yes. 

BY MR. OSTROW: 

Q Does it state there? A No. It states here that it 
was regarding her mother; that is all. 

329 Filed Jan 15 1947 Charles E. Stewart, Clerk 

The deposition of Mrs. Mary Ellen Reese Mil- 
stead, taken before me at the Fort Knox Hospital, Ken¬ 
tucky, on Monday, January 13,1947, to be read as evidence 
upon behalf of the defendants upon the trial of the above 
styled action. 

ATTENDANCE: J. R. Layman, attorney for plaintiff 

L. A. Faurest, Jr., attorney for de¬ 
fendants 

The witness, being duly sworn by me, testified as follows: 
Direct examination by L. A. Faurest, Jr., attorney for 
defendants: 

1. What is your name? A. You want my name now? 

2. Your name now. A. Mrs. Mary Ellen Milstead. 

3. Where do you live? A. I live at Vine Grove, Ken¬ 
tucky. 

4. Are you now a patient at the Fort Knox Hospital? 
A. I am. 

5. What was your name before you were married? 
A. Mary Ellen Reese. 

6. Do you have any profession? A. I am a nurse, 
registered nurse. 

7. Are you a graduate of regular course in nursing? 
A. I am. 

8. What hospital did you graduate from? 

330 A. From King’s Daughters Hospital at Martins- 
burg, West Virginia. 
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9. Mrs. Milstead, did you work as a nurse in a hospital 
in Washington? A I did. 

10. What hospital? A. The Emergency Hospital. 

11. Was that also known as the Central Dispensary and 
Emergency Hospital? A. Yes sir. 

12. Were you on duty there on October 18,1945? A. I 
was. 

13. And what were your duties at that time? A. I 
was a nurse in the emergency room. 

14. What did you do in the emergency room? A. We 
took care of all the emergencies that were brought in. 
They were brought in through the emergency room. 

15. Was there a doctor in attendance? A. Yes, there 
was. 

16. What was his name? A. Dr. Charles Warfield. 

17. Mrs. Milstead I will get you to state whether or not 
while you were there a Lizzie M. Harbraugh was brought 
to the hospital? A. Yes, there was a patient brought in 
by that name. 

18. Were you on duty? A. I was. 

19. How was she brought in? A. She was brought in 
by the Police on a stretcher. 

20. Was Dr. Warfield on duty? A. He was. 

21. I will get you to state what examination was made 
of her, if any, after she was brought in? A. She was put 
in bed and given a complete physical examination. 

22. Who gave the examination? A. Dr. Warfield. 

23. You were present? A. I was. I was present when 
he gave the examination. 

331 24. Did you see him? A. I did. 

25. State whether or not he took her blood pres¬ 
sure? A. He took her blood pressure. That is the first 
thing they always do. 

26. What other examination did he make? A. He made 
a complete physical examination for contusions, cuts and 
any abnormality they could find. 

27. Did they find anything? A. He found nothing. 
Objection by J. R. Layman 
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28. Did yon examine her Mrs. Milstead? A. No, I 
did not. 

29. Yon did see her there? A. I did. 

30. Did yon see any injuries upon her body? A. I did 
not examine her. She did not have any injuries on her. 
Nurses do not examine the patient. 

31. Did you all try to talk to her? A. Yes, we did. 

32. What was her condition when she was brought in? 
A. She was apparently unconscious. 

33. Did she answer your questions? A. Not until we 
gave her some ammonia. 

34. How did you give her the ammonia? A. We put 
it on a flap and put it to her nose. 

35. Did she arouse us when you did that? A. Yes, 
she did. 

36. State whether or not you and Dr. Warfield talked 
to her? A. We did. 

37. WTiat did she say? A. We asked her her name 
and where she lived and if she had been drinking. 

38. Did she answer? A. She gave us her name and 
an address and said she had been drinking too much. 

39. State whether or not you asked her how long 
332 she had been drinking? A. I didn’t ask her. Dr. 

Warfield asked her how long she had been drinking. 

40. Did you hear him ask her? A. I did. 

41. What was her answer? A. She said she had been 
drinking too long. 

42. State whether or not you or Dr. Warfield asked her 
if she had taken any drug? A. Dr. Warfield asked her. 

43. What did she say? A. She said no. 

44. Did he ask her if she had taken any poison ? A. He 
did. 

45. Do you recall what she said? A. To the drug she 
said no. As far as the poison I don’t remember. 

46. Mrs. Milstead, did you make a record of the time 
she was there? A. I filled out the record when she was 
brought in. 
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47. State whether or not that record shows her name 
and address? A. Well, on all records there the first thing 
is your name and it is on her record her name. 

48. I will get you to state whether or not what you 
placed on the record you obtained from her? A. The 
name and remarks and the name and address. 

49. And state whether or not that shows the results of 
the examination? A. Well, Dr. Warfield makes the diag¬ 
nosis. 

50. Did you put that on the card? A. No, we fill in 
the card all except the diagnosis and the doctor’s name and 
he fills that in himself. 

51. Mrs. Milstead, did the police leave after they brought 
her in? A. They stayed until after the examination was 
completed. 

52. Did they make any request of you or Dr. Warfield 
to notify them as to her condition? A. I don’t know. 

53. What did the Doctor tell them? A. The Doctor 
told them he had examined her and said that they could 

take her. 

333 54. State whether or not she left with the Police? 

A. She left with the Police, yes. 

55. Was she able to walk when she left? A. She 
walked out with the Police’s assistance. 

56. Mrs. Milstead, did the hospital accept patients when 
they were drunk? A. They were not admitted to the 
Emergency Hospital. 

57. I will get you to state whether or not you saw any 
reason for her to be retained? A. I couldn’t say because 
I do not make a diagnosis. 

58. Mrs. Milstead, do you remember whether or not 
the lady said how much she had been drinking? Did she 
give any figures? A. I remember her saying too much. 

59. Did she give it in any measure? Did she say how 
much? A. I don’t recall. 

60. State whether or not there was an alcoholic odor on 
her breath? A. There was not. 
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61. Mrs. Milstead, I will get you to state whether or not 
when Dr. Warfield examined her, he examined her head? 
A. Yes, he did examine her head. 

62. Did he make the usual and customary examination 
in a case of that kind? A. He did. 

63. Mrs. Milstead, when the lady talked to you and the 
Doctor, I will get you to state whether or not she seemed 
to know what she was talking about? A. Her answers 
were intelligent. 

Cross-examination by J. R. Layman, attorney for plain¬ 
tiff. 

1. Who first saw the patient when she was brought to 
the Emergency Hospital you mentioned? A. I don’t know 
who first saw her. Do you mean who examined her first 
when she was brought in? 

2. Who was present? A. I do not understand your 
question exactly. 

3. You were there? A. I was there. 

4. Was anybody with you? A. Dr. Warfield was on 
duty. 

5. Do you mean he was present when she was 
334 brought in? A. He was present when she was 
brought in. 

6. Were you present? A. I was. 

7. Was anybody else present? A. I don’t know if there 
was another nurse on duty or not. 

8. Then you saw her brought in? A. I did. 

9. Was she conscious or unconscious? A. She was un¬ 
conscious. 

10. How many of the Policemen were there? A. Two 
carried her in. I don’t know how many was with them. 

11. Did you talk with them? A. I don’t recall if I did 
or not. 

12. Did you hear Dr. Warfield talk with them about her 
in any way? A. I don’t recall. 

13. Do you know whether she was brought in by orders 
of some doctor or whether the Police just brought her in? 
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A. Well, she was found in this house and they called the 
Police and the Police brought her in. 

14. You don’t know whether it was done at doctor’s 
directions? A. No, I don’t. 

15. What duties were assigned to you by the Doctor in 
connection with this patient on that day? A. Well, I was 
there while she was examined. He did the examination. 

16. You don’t know what he found except what you 
heard him say? A. That’s right. 

17. Whose orders were you working under, the Doctor’s 
or just were you under the direction of the hospital man- 
agement? A. Well, I was working for the hospital but 
we carried out the Doctor’s orders. 

18. What you did was under your employment with the 
hospital and the doctor’s directions? A. Yes. 

19. Which of the records did you make, if any? A. I 
made the original record when she was brought in. 

335 20. What did that consist of? A. Her name 

and address and the date she was brought to the 
hospital and the time and the remarks, the remarks that 
the patient gave us. 

21. Well, she gave you no remarks as you say she was 
unconscious? A She gave us remarks after we gave her 
ammonia. 

22. Do you recall any of the conversation? A. The 
Doctor asked her how much she had been drinking and the 
Doctor asked her how long and she also gave us her name 
and an address. 

23. How many times did the Doctor administer the 
spirits of ammounia? A. I don’t recall. I don’t know. 

24. Was it more than once? A. I don’t know. 

25. Did he a dmini ster this spirits of ammonia or was 
it done by someone else at his directions? A. I got the 
fluff with the ammonia. I don’t know whether I did or he 
did, one of us did. 

26. Did you say there was another nurse present or 
not? A. I don’t remember if there was a nurse on duty 
or not. 
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27. You don’t remember whether this spirits of ammo¬ 
nia was administered more than once? A. No, I don’t. 

28. Did you have any conversation with the Police who 
brought her in? A. I did not have and I don’t recall the 
Doctor having. 

29. But they might have talked to him you don’t re¬ 
member? A. No, I don’t. 

30. As a matter of fact, to refresh your recollection, 
didn’t the Police do this at the direction of some doctor? 
A. No they didn’t. I don’t recall talking to the Police 
when they brought her in. 

31. Did you ever know a Dr. Abbey? A. No sir. 

32. Do you not recall that they said that Dr. Abbey had 
directed that she be brought to the hospital? A. No sir, 
I don’t recall. 

33. I believe you stated that the patient, this lady, Mrs. 
Harbaugh, did not have the smell of liquor on her breath? 
A. That’s right. She did not have. 

34. Was she on a stretcher when she was brought 
336 in? A. The Police brought her in on a stretcher. 

35. Who placed her in bed? A. Well, the Police 
helped and I think Dr. Warfield and myself. 

36. Who did the examination? A. Dr. Warfield. 

37. Was she in bed? A. She was. 

38. Do you know what treatment was given or needed? 
A. She had a complete physical and blood pressure but I 
don’t remember of any treatment that was given her, only 
an examination. 

39. Did you make a statement to the Police as to the 
results of the diagnosis? A. I did not. 

40. Had one been made by Dr. Warfield in your pres¬ 
ence? A. Not in my presence. 

' 41. When was she delivered back to the Police to take 
her away? A. After Dr. Warfield had examined her. 

42. About how long was that? A. I have no idea. 

43. Did you make any note of that on the record? A. I 
don’t know if that is on the record. Sometime it is placed 
on it and sometime it isn’t. 
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44. Who decided to have the Police take her away from 
the hospital? A. Dr. Warfield. 

45. I believe you stated that they did tell the Doctor 
where she was found, that is the Police? A. Yes. 

46. When she left the hospital, I believe you stated that 
she walked out with the aid of the Police? A. With the 
aid of the Police. 

47. Do you mean by that they had hold of her arms, 
both of them? A. Both of them. 

48. Did she require any assistance in getting out of the 
bed? A. Well, I don’t recall. 

49. Do you recall whether or not just before she left 
the hospital they gave her spirits of ammonia again? 

337 A. No, I don’t recall. 

50. Do you know how long Dr. Warfield had been 
on duty at the Emergency Hospital prior to the time the 
patient was brought in? A. I don’t know when he started 
his intership. 

51. And how long had you been on duty at that hospital? 
A. I started there in October of 1942. 

52. Were you working there continuously from October, 
1942 up until the day this patient was brought there? 
A. Yes, sir. 

53. There was no other records so far as you know 
made of the patient’s condition or the time that she re¬ 
mained in the hospital or anything in connection with her 
case but that you have already mentioned? A. No other 
records I know of. 

Redirect examination by L. A. Faurest, Jr. as follows: 

1. Mrs. Milstead I believe you made a part of the record 
and the Doctor made a part of it? A. The Doctor fills 
out the diagnosis and signs his name to the card. 

2. And you fill out the rest? A. I fill out the rest 

3. State whether you filled that out from the informa¬ 
tion she gave you? A. I did. 

4. You put down what she said? A. All of it. 

Recross-examination by J. R. Layman as follows: 

1. Was there any part of this that you made on the 
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report from information the Doctor gave you? A. No sir. 

I, Horace E. Tabb, Notary Public in and for Hardin 
County, Kentucky, do certify that the foregoing deposition 
was taken before me at the time and place and for the 
purpose set out in the caption; that the witness was duly 
sworn before giving the same; that the questions and 
answers were written in shorthand and that the foregoing 
is a full, complete and correct copy of all the questions 
asked the witness and the witness’ answers thereto; that 
the signature of the witness was waived by counsel; that I 
am not in any way connected with the case in 'which this 
deposition was taken; that I am not counsel therein or 
connected in any way to any counsel therein; that I am not 
related in any way to any of the parties and I have no 
interest in the said suit or the outcome thereof. 

Witness my hand and seal of office this January 13,1947. 

Horace E. Tabb 

Notary Public, Hardin County, Ky. 

(SEAL) 

My commission expires 2/4/1950. 

• • • • 

165 W. 8. Pratt, Jr., 

• • • • 

166 Direct Examination 
. BY MB OSTBOW: 

Q Mr. Pratt, will you please state your full name? 
A W. S. Pratt, Jr. 

Q Where do you reside? A Montgomery County, Ma¬ 
ryland. 

Q Have you resided in this vicinity any length of time? 
A In Washington? 

Q Yes. A Not since early youth. 

Q Are you in Washington daily? A Oh, yes. 

Q What is your business, Mr. Pratt? A I am in the 
Equitable Building Association. 


t 
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Q Have you known or do you know a Mrs. Elizabeth 
Harbaugh? A I do. 

Q How long have you known her? A Over 30 years. 

Q During that time did you come in close contact with 
her? A Close business contact, yes. 

Q On many occasions? A Many occasions. 

167 Q During that time have you ever known her to 
use alcoholic beverages? A No, sir. 

MR. OSTROW: Your witness. 

MR. WELCH: Your Honor, as to this testimony I 
make the same objection. I have no questions. 

BY THE COURT: 

Q Just a minute, sir. Have you ever heard from 
anyone else that she used alcoholic beverages? A No, 
your Honor. I have never heard. I have known the family 
many years. I knew her husband before her. He was 
secretary to General Lord when he was the first budget 
director. It was a highly respected family. 

• • * • 


Archibald McLachlen 

• • • * 


Direct Examination 
BY MR. OSTROW: 

Q Will you please state your full name? A My full 
name is Archibald McLachlen. 

168 Q What is your business, Mr. McLachlen? A I 
am a banker. 

Q Do you know Mrs. Elizabeth Harbaugh? A I do. 

Q How long have you known her? A About 30 years. 
Q Do you know her as a result of business contacts or 
social contacts? A Business contacts. 

Q During that time, have you had occasion to come in 
contact with her frequently? A Yes, about once a week. 

Q Have you ever known her to use alcoholic beverages? 
A Never. 
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Q Do you know other people who know her? A Yes. 
Q Have you learned through that she has ever used 
alcoholic beverages? A No. 

MR. OSTROW: Your witness. 

Cross Examination 
BY MR. WELCH: 

Q You never inquired of anyone whether she did, did 
you, Mr. McLachlen? A No. 

Q You never had occasion to make such an in- 
169 quiry? A No, sir. 

• • • • 


Louise Harbaugh Richardson 

* • • • 

Direct Examination 
BY MR. OSTROW: 

Q Mrs. Richardson, will you please state your full 
name? A Louise Harbaugh Richardson. 

Q Are you related to Elizabeth Harbaugh? A Yes, 
I am. 

Q How? A I am her daughter. 

Q Mrs. Richardson, how long have you lived in Wash¬ 
ington? A All my life. 

Q Where do you live now? A 3608 Seventeenth Street, 
Northeast. 

Q Directing your attention to October 17, 1945, did 

anything unusual occur that evening? A Yes, it did. 

• • • • 

178 BY MR. OSTROW: 

Q Mrs. Richardson, directing your attention to 
October 17,1945, did anything unusual occur that evening? 
A Yes, it did. 

Q What was it? A Well, we had just finished dinner. 
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My husband and I were getting ready to go to the library, 
and the telephone rang. 

179 Q Who was it that called? A Mrs. Aiken. 

Q Did you have a conversation with her on that 
evening? A Yes, I did. 

Q As a result of that conversation, what, if anything, 
did you do? A Well, she directed us to call the police 
station. 

Q Did you call the police station? A Yes, we did. 

Q What, if anything, did you do after you called the 
police station? A The next thing I did was to call the 
Women's Bureau. 

Q You called- A (Interposing) The Women’s 

Bureau. 

Q By the way, who is Mrs. Aiken? A Mrs. Aiken is a 
real estate woman, and she was an acquaintance of my 
mother’s. 

Q As a result of your telephone conversation with the 
Women’s Bureau, what, if anything, did you do? A We 
called a cab and left immediately. 

Q When you say, “We,” whom do you mean? A Well, 
my husband called a cab, and he and I left and went to 
the Women’s Bureau. 

Q Did you arrive at the Women’s Bureau? 

180 A We did. 

Q When you got there, who was the first person 
you saw? A Well, I don’t know her name; she was a 
blonde. 

Q Was she a policewoman? A A policewoman, yes. 

Q Did you have a conversation with her? A Yes, I 
did. 

Q What did you learn as a result of that? 

MR. WELCH: I object to any conversation. 

THE COURT: The Court sustains the objection. 

BY MR. OSTROW: 

Q What, if anything, did you do after that conversa¬ 
tion? A We waited. 
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Q Whom did you wait for? A We waited to see my 
mother. 

Q Did there come a time when you saw your mother? 
A Yes. 

Q When was that, and under what circumstances did 
you see your mother? A The first view I had of my 
mother was she was coming down the stairs. I guess she 
was about six steps from the bottom, and there was an 
intern on either side of her, supporting her. 

181 Q What, if anything, did you do at that time? 
A I was paralyzed for a minute; I didn’t do any¬ 
thing, but stood there and watched. 

Q Then what did you do? A When she approached 
me, I ran to her side. 

Q Then what happened? A Well, I tried to put my 
arms around her, but I was brushed aside. 

Q By whom? A By the interns. 

Q Was your husband with you all that time? A I 
don’t remember him then. He was there, but I don’t 
remember. 

Q After you say your mother, what, if anything, did you 
do? A Well, I started to cry, and the nurse there—I 
• guess she was a nurse—someone took me into another room 
and told me that by crying I couldn’t help my mother. 

Q What did you do after you say your mother? 

BY THE COUBT: 

Q What action did you take, if any? Did you call a 
doctor, or do anything of that kind? A Well, we had 
already called our family doctor before we left home. 

BY MB. OSTBOW: 

182 Q Oh, you had called a doctor before you left 
home? A Yes, before we left home. 

Q Whom did you call? A We called Dr. Moore. 

Q Was Dr. Moore there when you arrived at the Wom¬ 
en’s Bureau? A No, he wasn’t. He didn’t come until 
after we had seen my mother, and we told them to keep 
mother there until the doctor we had called got there. 
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Q Did they keep your mother there until the doctor 
arrived? A They kept her there. 

Q Where did they keep her? A They took her back 
to the room where she had been before, on an upper floor. 

Q Do you know how she got back to her room? A No. 
I was in the room, and I didn’t see them take her back. 
I don’t know how. 

Q You were in the Women’s Bureau before Dr. Moore 
arrived; is that correct? A Yes, for some time. 

Q Did there come a time when Dr. Moore did arrive? 
A Yes. 

Q WTiat, if anything, did Dr. Moore do in your 

183 presence, if you know? A Well, he went immedi¬ 
ately upstairs and saw my mother. 

Q Do you know how long he stayed there? A No, I 
don’t know exactly how long or short a time. 

Q What, if anything, did he do after he came down? 

• • • • 

A It is hard to tell what he first did or first said. 

Q Mrs. Richardson, do not tell us what he said, but tell 
use what he did. A He went to the telephone. 

Q Were you near the telephone? A I was right be¬ 
hind it. 

Q Do you know whom he called? A He called Emer¬ 
gency Hospital immediately. 

Q What happened after that? 

MR. WELCH: This question does not ask for what was 
said? 

MR. OSTROW: No, I am not asking what was said. 
BY MR. OSTROW: 

Q What, if anything, did he do after he called 

184 Emergency Hospital? A Well, they said- 

MR. WELCH: If the Court please- 

BY MR. OSTROW: 

Q Do not tell us what they said. 

T HE COURT: Do not go to extremes. 
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BY THE COURT: 

Q Do you mean they could not take her there? A They 
said they could not take her there. 

THE COURT: There is no objection to that. 

BY MR. OSTROW: 

Q What, if anything, did Dr. Moore do then? A He 
called Doctors Hospital. 

Q Were you there near him at that time? A Yes, and 
they said that they could accommodate her. 

Q As a result of his call, what, if anything, occurred? 
A Well, the next thing he did was call an ambulance. 

Q Were you there when the ambulance arrived? A No, 
I left. Right after that I left. 

Q Was anybody there? A Yes, my husband was. He 
stayed and went with her. 

Q He stayed, and you left? A Yes. 

Q Mrs. Richardson, where is Dr. Moore now? 

185 A He is dead. 

Q How long has he been dead, if you know? 
A I guess it has been about a year since he died. 

Q Mrs. Richardson, I believe you testified that your 
mother, when you first saw your mother, was about six 
steps from the bottom? A Yes. 

Q Being supported by two interns? A Yes. 

Q Do you mean by that that she was being carried, or 
that she was walking with their assistance? A She was 
walking with their assistance. 

Q Now, at that time was your mother able to converse 
with you? A She just said one thing to me. 

Q What was the one thing she said to you? A She 
said, “They think I have been drinking.” 

Q That is all she said? A That is all she said. 

Q Mrs. Richardson, do you live in the District of Co¬ 
lumbia? A Yes, sir. 

Q Have you lived here all your life? A Yes. 

Q During your residence in the District of Co- 

186 lumbia, have you frequently visited your mother, or 
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has your mother visited you? A I have been her 
constant companion. 

Q During this time, have you ever known your mother 
to use any alcoholic beverages? A No. 

Q Mrs. Richardson, what physical condition were you 
able to observe in your mother? A Well, I noticed par¬ 
ticularly that she dragged one foot as she 'walked and that 
her arm was hanging limp. 

Q Her arm was hanging limp? A Yes; that was very 
noticeable. 

Q And she was dragging one foot? A Yes. 

MR. OSTROW: Your -witness, Mr. Welch. 

Cross Examination 
BY MR. WELCH: 

Q Mrs. Richardson, this doctor’s name was A. B. 
Moore? A Yes. 

Q You say he was your family doctor? A Yes, he 
was a friend of the family’s. 

Q He was an X-ray man, wasn’t he? A Yes. 

Q What the doctors call a roentgenologist? 
187 A Well, I don’t know what the doctors call them. 

Q Did your sister work for him at one time? 

A Yes. 

Q You know he did not have a general practice; he was 
what is called an X-ray specialist, wasn’t he? A Yes, I 
understand that. 

MR. WELCH: That is all. 

Redirect Examination 
BY MR. OSTROW: 

Q Mrs. Richardson, do you know where Dr. Moore had 
his offices? A Well, he was in Emergency Hospital. 

MR. OSTROW: That is all. 

Recross Examination 


BY MR. WELCH: 
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Q Bfce was in charge of the X-ray clinic at Emergency, 
wasn’t he? A Yes, sir. 

• • * * 


James Augustine Richardson 

• • • • 


188 Direct Examination 
BY MR. OSTROW: 

Q Mr. Richardson, will you please state your full name? 
A James Augustine Richardson. 

Q Where do you reside? A 3618 Seventeenth Street, 
Northeast. 

Q Are you related to Mrs. Elizabeth Harbaugh? A I 
am her son-in-law. 

Q Will you speak louder, please, so that his Honor and 
the jury can hear you? A Yes. 

Q Wliat was your answer? A lam related. 

Q How? A I am her son-in-law. 

Q Directing your attention to October 17, 1945, did 
anything unusual occur that evening? A Yes. 

Q Will you please tell his Honor and the jury what 
that was? A We were called on the phone by a Mrs. 

Aiken, I believe, and told that- 

Q Just a moment Do not tell us what you were told. 
A We were advised— 

189 Q Just a moment. You were called on the phone? 
A That is right. 

Q As a result of that telephone call, what, if anything, 
did you do? A I went from my home to the Women’s 
Bureau, on Fifth Street, Northwest. 

Q Did you go by yourself, or go with someone else? 
A Mrs. Richardson, my wife, went with me. 

Q You went to the Women’s Bureau, on Fifth Street? 
A Yes. 

Q What, if anything, did you do when you got there? 
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A I—Shortly after we got there, I saw Mrs. Harbaugh, 
my mother-in-law, being brought down from the Women’s 
Bureau towards the sidewalk, to be placed in an ambulance. 

Q How was she being taken? A She was supporting 
—more or less dragged her foot, and when I saw her she 
was supported under the arms by two young men. 

Q Now, was she placed in the ambulance at that time? 
A No. 

Q What happened? A I strongly objected. 

Q All right. Pardon me. A I objected to her 

190 being taken out and put in the ambulance. 

Q Why did you object? A Because- 

MR. WELCH: If the Court please, why he objected, I 
think, is not admissible. 

THE COURT: The Court will permit it. 

BY MR. OSTROW: 

Q Why did you object? A I felt there was something 
wrong. I wanted to find out what it was. 

Q Were you waiting for anyone to come to the Women’s 
Bureau? A I was waiting for someone, yes. 

Q Whom were you waiting for? A I was waiting for 
the doctor whom I had called. 

Q Who was the doctor? A Dr. Moore. 

Q Were you there when Dr. Moore arrived? A Yes. 

Q What, if anything, did he do? A Dr. Moore went 
upstairs. 

Q How long did he stay there? A I would say—I 
don’t know how long he stayed there. 

Q What, if anything, did he do after he came 

191 down? A He came down and said- 

Q (Interposing) Never mind what he said. What 
did he do after he came down? A Went to the—I believe 
it was a woman doctor, or something, in the Women’s 
Bureau at the time. He went to her. 

Q What did he do after that? A Called to—called a 
hospital—called several hospitals. 

Q Were you standing near him at the time he made the 
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call? Were you able to hear the conversation? A No. 
He went in a booth, I think. I don’t recall the conversation. 

Q What, if anything, happened after that? A He- 

BY THE COURT: 

Q He means was your mother-in-law taken anywhere? 
A Yes, she was. He waited for an ambulance, then, to 
come. 

BY MR. OSTROW: 

Q Did the ambulance come? A Yes. 

Q Was she taken away? A Yes. 

Q Do you know where she was taken? A To Doctors 
Hospital. 

192 Q Mr. Richardson, how long have you known 
Mrs. Harbaugh? A Twenty-two years. 

Q During that time have you been in close contact with 
her and had frequent visits and exchanged visits? A Yes. 

Q During that time have you ever known Mrs. Har¬ 
baugh to use alcoholic beverages of any kind? A No. 

Q Mr. Richardson, were you at the Women’s Bureaa 
when she was being taken to Doctors Hospital? A Yes. 

Q Who took her to Doctors Hospital? A A private 
ambulance. 

Q How was she taken to Doctors Hospital? A She 
rode in a private ambulance with Dr. Moore in the ambu¬ 
lance with her, and I drove his car behind the ambulance. 

Q How was she taken out of the building to Doctors 
Hospital? A On a stretcher. 

MR. OSTROW: Your witness, Mr. Welch. 

Cross Examination 
BY MR. WELCH: 

Q Mr. Richardson, what time of the night or day 

193 did you go to the Women’s Bureau with your wife? 
A Approximately 7 p.m. 

Q Before you left your home to go there, did you or 
your wife contact Dr. Moore to have him meet you there? 
A Yes. 
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Q You contacted him by phone, I presume? A Yes. 

Q After you got to the hospital, and after Dr. Moore 
came back downstairs, where was Mrs. Richardson at that 
time? A After we went to the hospital or the Women’s 
Bureau? 

Q The Women’s Bureau. I meant the Women’s Bu¬ 
reau. A She was in an anteroom. 

Q Was she in that room when Dr. Richardson came 
back downstairs? A You mean Dr. Moore? 

Q Dr. Moore; I beg your pardon. A Yes, I believe 
she was. 

Q Was she still in there when Dr. Moore made tele¬ 
phone calls to the various hospitals? A I wasn’t watch¬ 
ing her that close. She could have been; or maybe in the 
hall. I wouldn’t know. 

Q You say he telephoned from a booth? A I believe 
there is a booth there. I believe that is where he called 
from. 

Q Did Mrs. Richardson stay there with you until 
194 her mother left? A No. 

Q Did she leave before the ambulance came? 
A Shortly before. 

Q At that time was Dr.- A Oh, I beg your par¬ 

don, Before the ambulance came? She was there before 
the ambulance came, but she left shortly before my mother- 
in-law left. 

Q Do you recall whether Dr. Moore was upstairs when 
the ambulance came or whether it was prior to that when 
he came downstairs? A I believe he was downstairs 
when it arrived. 

Q You did not have any period to wait for the ambu¬ 
lance after Mrs. Richardson left? A Yes—-well, my mem¬ 
ory is not that good. 

Q So you don’t remember whether she left before it 
came? A I know she left. Whether it was before or 
after, I don’t know. 

Q Were you yourself acquainted with Dr. A. B. Moore? 
A Yes. 
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Q Your sister-in-law worked for him, didn’t she? 
A Yes. 

Q That was Mrs. Harbaugh’s other daughter? 
A Yes. 

195 Q Do you know what type of practice he engaged 
in? A I understood at one time he had been a 
stomach specialist; and at the time, he was X-ray—head of 
the X-ray department at Emergency Hospital, for Groover, 
Christie, and Merrit. 

Q As long as you knew him, he was an X-ray man? 
A Yes. 

Q How long had you known him? A I will say four 
or five years. 

Q That is, prior to 1945. A Perhaps. 

* • * * 

203 Dr. Donald Stubbs 

• • • • 


Direct Examination 

/ 

BY MR. OSTROW: 

Q Dr. Stubbs, will you please state your full name? 
A Donald Stubbs. 

Q Are you a licensed and practicing physician in the 
District of Columbia? A Yes, sir. 

Q Do you specialize in any field? A Yes. 

Q What is that field? A Anesthesiology. 

Q In connection with your specialty, do you do any 
work at Doctors Hospital? A Yes, sir. 

Q Directing your attention to October 22, 1945, do you 
have any recollection pertaining to an operation performed 
by Dr. Shugrue on one Elizabeth Harbaugh? A I re¬ 
member something about the case, yes, sir. 

204 Q Did you take part in that operation? A I 
believe I did. 

Q What part did you take, Doctor? A I gave the 
anesthetic for Dr. Shugrue who operated. 
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Q Before you gave the anesthetic, did you know the 
nature of the operation? A I knew that it was to be an 
operation on the brain, yes, sir. 

Q An operation on the brain. How close were you to 
the part of Mrs. Harbaugh’s body that Dr. Shugrue was 
operating on? A I gave the anesthetic through the mouth 
and nose, so that I was pretty close. 

Q So that you were very close? A Yes. 

Q Doctor, do you know Dr. Shugrue’s signature? Could 
you recognize it? A I think I could. 

Q By the way, where is Dr. Shugrue? A That is a 
difficult question, sir. 

Q Is Dr. Shugrue living? A I don’t know—no, he is 
not. 

Q Dr. Shugrue is dead; is that right? A Yes. 

Q I show you this paper and the signature. Do 
205 you recognize that signature? A I believe that is 
Dr. Shugrue’s signature. 

Q Do you recognize this sheet, Dr. Stubbs? A I would 
not recognize the sheet as having been one I have seen. I 
recognize it as being a report form that we use at Doctors 
Hospital. 

Q Is that sheet made out in the regular course of busi¬ 
ness at Doctors Hospital? A For every operation. There 
is a record of this kind kept on every operative procedure 
in the hospital. 

Q That is done at the time of or immediately after the 
operation? A This is dictated immediately after the 
operation to a secretary. Dr. Shugrue apparently wrote an 
additional note on this one. 

Q What was the nature of that operation? 

MR. WELCH: I object to that. The doctor said he w*as 
an anesthetist and took his place as anesthetist; Dr. Shu¬ 
grue was the surgeon. 

MR. OSTROW: Your Honor has- 

MR. WELCH: This is merely a roundabout way of 
trying to get in Dr. Shugrue’s report, which Dr. Shugrue 
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signed. Dr. Shugrue is dead. What he said in that report 
is his opinion. 

THE COURT: I know all about that. Just let me look 
at this, please. 

BY THE COURT: 

206 Q Who was Dr. Wallace? A Dr. Wallace was 
resident at the hospital and helped Dr. Shugrue. 

THE COURT: I see. 

MR. WELCH: WTiat was the question, please? 

(The last question was read by the court reporter:) 

THE COURT: Well, if the doctor knows, he may testify 
to it; but he may not refer to this paper and testify to it. 

MR. WELCH: Well, may we approach the bench? 

THE COURT: Yes, sir. 

(At the bench:) 

MR. WELCH: As I understand the purpose of these 
questions, it is to get into this record what this woman was 
operated on for. 

THE COURT: If the doctor knows, why can’t he say? 

MR. WELCH: But he is only telling what someone 
else’s diagnosis was. He is an anesthetist. They showed 
him the record and asked him to read the record to recall 
the operation. He says yes, that he gave the anesthesia 
and that Dr. Shugrue did the operating. Dr. Shugrue’s 
diagnosis may or may not have been made before this man 
saw the patient, so his testimony could only be based upon 
what he thinks. This man is merely an anesthetist, who 
assists in giving anesthesia to keep a patient under control 
while a surgeon is operating. What he might think 

207 the operation was, or what he was told, has no bear¬ 
ing on what Dr. Shugrue operated on the plaintiff 

for. 

THE COURT: You may ask him if he knows what the 
operation was for. The reason for that ruling is this: In 
order for the anesthetist to act with the maximum effective¬ 
ness, he must know—he must know—what the doctor is 
doing. 
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MR. WELCH: That is right. 

THE COURT: Therefore, he may answer that question 
if he is able to do so, but may not refer to this. 

MR. WELCH: If he knows by what somebody else told 
him, he may not answer it. 

THE COURT: He may answer that question. You can 
cross examine. 

MR. WELCH: If he answers with hearsay, that would 
be inadmissible, would it not? 

THE COURT: I am going to wait until I hear what 
his answer is before I pass upon it. 

MR. WELCH: But that would put it in the record if 
w’e heard the answer first. 

THE COURT: Mr. Welch, I cannot do it in any other 
way. 

MR. WELCH: If he does not know except by what he 
was told, we can find that out. 

THE COURT: That would not be hearsay. An anes¬ 
thetist has got to know what the man is operating on for. 

To say that that is hearsay is so far-fetched. That is 
208 equivalent to saying that the doctor was treating 
someone and gave incorrect information to the anes¬ 
thetist. 

MR. WELCH: The question is, Is this doctor qualified 
to state of his own knowledge something- 

THE COURT: The Court overrules the objection. Pro¬ 
ceed. 

MR. WELCH: I have an exception, sir. 

(After leaving the bench:) 

BY MR. OSTROW: 

Q Doctor, what was the operation for? A The oper¬ 
ation was to remove some injury to the brain, or to try to 
remove it. I knew that this patient had an injury to the 
brain and that the operation was on it. 

Q Doctor, is such an operation performed on a person 
suffering from acute alcoholism? 

MR. WELCH: If the Court please, the doctor said what 
this operation was for. 
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THE COURT: The Court sustains the objection to that. 

MR. OSTROW: Your witness. 

MR. WELCH: I have no question. 

THE COURT: May the doctor be excused, gentlemen? 
BY MR. OSTROW: 

Q Doctor, when you say that it was for pressure on the 
brain, do you mean by that that it was hemorrhage? 

MR. WELCH: If the Court please, he did not say it was 
pressure on the brain. 

209 MR. OSTROW: It was to remove- 

THE WITNESS: Some injury. I do not know 
the exact name of it. 

BY MR. OSTROW: 

Q Is it hemorrhage that you are talking about? 

MR. WELCH: If the Court please, I submit that that 
is a leading question. 

THE COURT: The Court overrules the objection. 

BY THE COURT: 

Q Proceed. A I think, as a rule, that until a doctor 
has seen the actual source of difficulty, he would hardly say 
positively what it was. So before operation, I never feel, 
and I don’t believe—of course, I cannot say what I believe, 
because I am trying to be a witness of fact—I don’t believe 
that even the surgeon would be positive of the exact nature 
of it. We only knew that it was injury to the brain, and we 
wanted to do something about it. 

Q Doctor, were you there during the course of the 
operation all the time? A Yes. 

Q You were there after the operation? A Yes, sir. 

Q Did you see any matter that may have been 

210 removed by Dr. Shugrue? A Oh, I am sure that 
whatever he did in there, I saw. 

Q What did you see? A My recollection would not be 
too accurate on that, but I believe he did. 

Q Your best recollection. A I believe he did remove 
some clot of blood. 

Q Some clot of blood? A Yes. 
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Q What is a clot of blood usually referred to—as what? 
A A blood clot, I suppose. I don’t get the question. Am I 
a witness of fact? 

BY THE COURT: 

Q Just a minute. We want to get this thing clearly. 
Is or is not the removal of a blood clot from the brain an 
indication of hemorrhage? A Yes, sir. 

THE COURT: That is all you wanted to know? 

MR. OSTROW: That is all. 

Cross Examination 
BY MR. WELCH: 

Q Doctor, when was this operation performed, what 
date? A I believe the date was listed as the 22nd of 
October. 

• * • • 

213 Dr. Frederic D. Chapman 

• • • * 


Direct Examination 
BY MR. OSTROW: 

Q Doctor, will you please state your full name? 
Frederic D. Chapman. 

Q What is your office address? A 1834 I Street, 
Northwest. 

Q Are you a practicing physician in the District of 
Columbia? A Yes. 

Q How long have you so been engaged? A A little 
over five years. 

Q Doctor, will you please state your education and 
medical experience to the Court and jury? A I trained 
in medicine at McGill University, in Montreal, spent three 
years in a hospital in post-graduate training, and one year 
in research following that. 
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Q Doctor, have you specialized in any field? A I spe¬ 
cialized in internal medicine. 

Q Does that include diagnosis? A Yes, sir. 

Q Doctor, do you treat patients at hospitals? 

214 A Yes. 

Q Are you acquainted with the customs and 
practices of diagnoses and treatments at hospitals? 
A Yes, sir. 

Q In the District of Columbia? A Right. 

Q Please speak a little louder, so that the reporter can 
hear you. 

Doctor, did there come a time when you learned to know 
Mrs. Elizabeth Harbaugh? A Yes, sir. 

Q When did you first learn to know her? A I was 
called to see Mr. Harbaugh first on October 26,1945. 

Q Where was that? A She was then a patient at 
Doctors Hospital. 

Q Have you seen her since that time? A I have seen 
her at frequent intervals since then. 

Q Did there come a time when Mrs. Harbaugh was 
discharged from Doctors Hospital? A Yes, sir. She was 
discharged on November 21. 

Q Upon whose orders was she discharged? A The 
attending surgeon at that time as Dr. Watts, who had taken 
over. 

Q What was her condition when you first started 

215 to treat her? 

MR. WELCH: When did he first start to treat 

her? 

MR. OSTROW: He said October 26th. 

THE WITNESS: October 26th. I was called in be¬ 
cause of beginning infection in the lung, and at that time 
she was a bed patient, having been operated, on the week 
before. 

BY MR. OSTROW: 

Q At the time you saw her, what was your diagnosis? 
MR. WELCH: Do you mean his or someone else’s? 
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MR. OSTROW: No, his. 

THE WITNESS: My diagnosis, for which I was called 
in, was beginning pneumonia in the lung. 

BY MR. OSTROW: 

Q Did you make any other examination of her? A I 
observed her in a general way. She was then paralyzed in 
one side by a cerebral accident. 

Q Was that your conclusion from your examination? 
A Yes, sir. 

BY THE COURT: 

Q Which side was paralyzed? A The left side. 

BY MR. OSTROW: 

Q Doctor, what is her condition, as of today or the last 
time you saw her? Incidentally, when was the last 
216 time you saw her? A I saw her this past week on 
Tuesday. 

Q What was her condition at that time? A She is 
now a complete invalid. She is bedridden, a patient at a 
nursing home. 

Q Doctor, the condition Mrs. Harbaugh is now in: Is 
that due to alcoholism? A No, sir. 

Q Doctor, assume that a person was brought into a 
hospital in a coma. What examination is required to be 
made of that person to ascertain the ailment of that 
person? 

MR. WELCH: If the Court please, we object to that 
as not having enough background of the facts of this case. 

MR. OSTROW: If Your Honor please, the testimony 
here is that Mrs. Harbaugh was brought into the hospital 
in an unconscious condition. Anything that they found out 
afterward- 

THE COURT: The doctor can say he has not enough 
information, if he wants to. 

Proceed. 

THE WITNESS: May I have the question again, 
please? 

THE REPORTER: (Reading) “Question: Doctor, 
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assume that a person was brought into a hospital in a coma. 
What examination is required to be made of that person 
to ascertain the ailment of that person?” 

MR. WELCH: May I ask a qualifying question? 

THE COURT: Yes. 

217 BY MR. WELCH: 

Q Do you distinguish between “unconscious” 
and “coma,” Doctor? A No, sir. 

To answer the first question in a general way, not having 
seen this particular patient at the time she was brought in, 
I would say that one must do a complete physical examina¬ 
tion plus a blood and urine test. 

BY MR. OSTROW: 

Q Is that in accordance with, good practice and custom 
in the District of Columbia? A Yes. 

BY THE COURT: 

Q In accordance with good practice in the District of 
Columbia, would a diagnosis of alcoholism be justified with¬ 
out a special urine test in the absence of any indication of 
alcohol on the breath? A I think it is required for a 
complete, accurate diagnosis. 

BY MR. OSTROW: 

Q Doctor, in your opinion, a person who is unconscious 
and assumed to be suffering from acute alcoholism—could 
such a person be revived by putting a fluff of spirits of 
ammonia to the nostrils? A No. 

218 Q Doctor, would a person while unconscious and 
assumed to be suffering from acute alcoholism— 

would such a person respond to pin pricks? A Not 
necessarily. 

Q Doctor, the ailmentof Mrs. Harbaugh: Does such an 
ailment require rest, or would excitement retard her re¬ 
covery? 

MR. WELCH: At what time do you mean? 

MR. OSTROW: From the time that she was taken to 
the hospital. 

MR. WELCH: There is no showing what her ailment 
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was from the time she was taken to the hospital, if the Court 
please. 

THE COURT: Is it your view, Mr.'Welch, that the 
fact that she was apparently partially helpless on one side 
at that time- 

MR. WELCH: Not at the time she was taken to the 
hospital. 

THE COURT: Oh, yes; there is evidence that when 
she left Women’s Bureau- 

MR. WELCH: But that was ten or twelve hours after 
she was at the hospital. 

THE COURT: Well, I say, is it your view that that 
testimony coupled with the testimony of this operation on 
the brain condition on the 22nd is no evidence of what her 
condition was at the time she was brought to the Emer¬ 
gency Hospital? 

219 MR. WELCH: Certainly. 

THE COURT: I do not agree with you. The 
Court overrules the objection. 

MR. WELCH: I have an exception, if the Court please? 

THE COURT: Yes, sir. 

THE WITNESS: May I have the question repeated? 

THE REPORTER: (Reading) “Question: Doctor, 
the ailment of Mrs. Harbaugh: Does such an ailment re¬ 
quire rest, or would excitement retard her recovery?” 

THE WITNESS: Such an ailment would require com¬ 
plete bed rest. 

BY MR. OSTROW: 

Q Doctor, in your opinion, has the extent of the brain 
damage been increased by reason of the fact that Mrs. 
Harbaugh was forced to walk up and down steps before 
any treatment was inaugurated? 

MR. WELCH: If the Court please, in the first place, 
there has been no showing that there was brain injury or 
brain damage at the time she came to this hospital, nor 
has there been any showing that as a result of her being 
released at the hospital anything else was done. Certainly 
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without his knowing what her condition was when she left 
the hospital, we cannot expect him to say what happened 
to her merely because she went somewhere and may have 
gone up the stairs. Mr. Ostrow has not given the 

220 doctor any of the facts about what she did or did not 
do. The question is too general; it does not take 

into account all the facts which he wants him to answer 
upon in this case. 

THE COURT: What facts? 

MR. WELCH: I do not know what facts he has; all he 
says is that she went up and down stairs. 

THE COURT: Well, it is evident that she did go. 

MR. WELCH: But he should tell him under what con¬ 
ditions. 

THE COURT: Well, she was helped up and down 
stairs by a man on each side of her, but she walked. 

MR. WELCH: But the whole story ought to be given 
to this doctor. 

THE COURT: What is the balance of it? 

MR. WELCH: If you want me to propound a question, 
I will do so. 

THE COURT: You can do it on cross-examination. 
MR. WELCH: I do not think it is admissible at this 
time, if the Court please; I object to it. 

THE COURT: Proceed. 

THE WITNESS: May I have the question? 

THE REPORTER: (Reading) 44 Question: Doctor, in 
your opinion, has the extent of the brain damage been 
increased by reason of the fact that Mrs. Harbaugh was 
forced to walk up and down steps before any treatment was 
inaugurated ?” 

THE WITNESS: Well, I think one has to say 

221 that there is no way of telling how much damage was 
there at the time she was first brought in. We do 

not know how badly she would have been anyway. 

BY MR. OSTROW: 

Q Doctor, would that have retarded her recovery—that 
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is, the walking up and down the steps? A Probably. 

MR. OSTROW: Your witness, Mr. Welch. 

Cross Examination 
BY MR. WELCH: 

Q Doctor, are you a brain surgeon? A No, sir. 

Q How many hospitals are you familiar with in Wash¬ 
ington as to the practice in their emergency rooms? A I 
am affiliated with three of the hospitals, sir—four. 

Q I did not hear you. A I am affiliated with four of 
the hospitals here. 

Q Are you familiar with the ordinary emergency-room 
practice in those hospitals? A I am. 

Q Doctor, what is the practice of the hospitals you are 
familiar with when a patient is brought in by the police, 
who has no reference by any physician? When brought in, 
the patient is examined by the intern on the service 
222 —that is, the emergency room—and he finds normal 

blood pressure, normal pulse, normal temperature; 
he finds no injury, no indication of trauma; the patient 
responds to pin pricks and percussion hammer; the lungs 
and heart are normal; the eyes—the fundi are normal; 
every part of the complete examination is normal; and 
the patient is revived by the use of ammonia fluff. Upon 
being revived, the patient identifies herself, advises where 
she came from, where she lives, what she was doing in the 
house from which she "was taken, and advises that she has 
been drinking, and has been drinking too much and for a 
long period of time, but refuses to say how much and for 
how long. 

Under those conditions, Doctor, is it not proper medical 
practice to conclude, without any technical findings what¬ 
ever, that if there was any cause for her condition it was 
very likely acute alcoholism? A If the physical findings 
were completely normal, it is up to the emergency room 
doctor to decide what to do with the patient. 

Q The physical findings being as I have stated— all 


115 


normal—and the patient having stated what I have ad¬ 
vised yon—that she had been drinking too mnch and for 
too long—snch a conclusion, that apparently it was alcohol¬ 
ism, would be approved medical practice in the judg- 

223 ment of that examiner; is that not right? A If 
such is true, yes. 

Q I neglected to say that a neurological was done in 
that manner too. A I assumed so. 

Q Doctor, it is not customary practice in conditions 
such as I have mentioned for the emergency rooms of hos¬ 
pitals to do a complete blood and a complete urine test, is 
it? A If the patient is in coma, she certainly should have 
a blood and urine test for accurate diagnosis. 

Q But I asked you about a patient examined under the 
circumstances I have mentioned, she being revived and 
talking intelligently, as she did. It is not, under those 
conditions, usual practice to do a complete blood test? 

THE COURT: The testimony from your standpoint, 
sir, was that she was revived temporarily but that she 
lapsed into coma and had to be re-revived. 

MR. WELCH: On two occasions she was revived. 

THE COURT: Two is two, not one. 

MR. WELCH: All right; she was revived twice. 

BY MR. WELCH: 

Q After the first revival, Doctor, she again went into 
unconsciousness and was later revived and got out of bed 
herself and walked out of the hospital with the assistance 
of the two policemen who had brought her there. 

MR. OSTROW: If Your Honor please, I do not 

224 think there was any testimony that she ever got out 
of bed herself. 

MR. WELCH: That is what the doctor or the nurse— 
one of them—said: that it was his or her recollection that 
she got out of the bed herself. 

MR. OSTROW: My recollection is that she sat up in 
bed. 

MR. WELCH: That was when she was first given the 
ammonia. 
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THE COURT: I do not remember. 

MR. WELCH: I remember quite distinctly, if Your 
Honor please. 

THE COURT: All right, sir. 

BY MR. WELCH: 

Q Doctor, considering all the facts I have give you pre¬ 
viously, and adding thereto what the Court called my atten¬ 
tion to, that she had twice been revived, rather than just 
once, and after those revivals the conversations I have 
mentioned took place, and she was able to leave the hos¬ 
pital with assistance: Under those conditions is it the 
general practice for the intern to take a general blood 
and urine analysis? 

MR. OSTROW: Just a moment, Mr. Welch. I think 
the question should include the fact that there was no 
odor of alcohol on her breath. 

BY MR. WELCH: 

Q All right; include that, too, Doctor. 

MR. OSTROW: I think it should be included. 

MR. WELCH: I am including it, if you want it. 
225 THE WITNESS: In any case of questionable 
coma or unconsciousness, I think there is no ques¬ 
tion that a blood and urine should be done to rule out— 
BY MR. WELCH: 

Q But I asked you if it was the general practice, 
Doctor. A It should be, yes. 

Q Not what it should be. Is it? A It is in our hos¬ 
pital. 

Q What hospital? A Emergency. 

Q This took place in Emergency Hospital, and you 
say that in that hospital in 1945 that was the general prac¬ 
tice in the emergency room? A To the best of my knowl¬ 
edge. 

MR. OSTROW: That is what he said. 

MR. WELCH:, I am asking him. 

BY MR. WELCH: 

. / 

Q You say it was at that time? A To my knowledge, 
yes, sir. 
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Q How long have you been connected with Emergency T 
A Since November, 1942. 

Q Have you had anything to do with the emergency 
room? A 'With my own patients, yes. 

226 Q Other than that? A No, sir. 

Q How many patients have you had in the emer¬ 
gency room? A I have no idea. 

Q Many? A Several, yes. 

Q At what time? A What do you mean—at what 
time? 

Q When did you have one there in 1945? A I am 
afraid I couldn’t answer that. 

Q Is it your testimony that it is standard practice in 
the Emergency Hospital emergency room to take a com¬ 
plete blood and urinalysis test under the conditions which 
I have narrated? 

MR. OSTROW: Just a moment, Doctor. 

If Your Honor please, I think the doctor has answered 
the question several times. 

THE COURT: Well, sir, it is proper cross-examina¬ 
tion. The witness is on cross-examination. 

BY MR. WELCH: 

Q Is that your testimony, Doctor? A That is my 
knowledge, yes, sir. 

Q WTiat is your knowledge based on? A My own ex¬ 
perience in the hospital. 

Q I am not talking about your experience; I am talk¬ 
ing about the routine procedures of the emergency 

227 room, Doctor—the general practice there. A 
That is right. Well, my opinion is based on my 
knowledge. 

THE COURT: It could not be based on anything 
else, Mr. Welch, except his knowledge. 

BY MR. WELCH: 

Q Knowledge of what hospital, Doctor? A I am on 
the attending staff of Emergency Hospital. 

Q Your opinion is based upon your knowledge of what 
took place in that hospital? A Yes, sir. 
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Q Doctor, under such circumstances, after the intern 
has made his examination, is it not a matter of his judg¬ 
ment to determine whether those things are necessary? 
A It is up to him to either do it or call in a senior man, 
yes, sir. 

Q Is it not up to his judgment to determine whether 
it is necessary? A It is up to his judgment, yes. 

Q So if he determines it is not necessary, then that 
is proper procedure? 

THE COURT: Well, Mr. Welch, that is ridiculous. 

MR. WELCH: I do not know why it is. 

THE COURT: Suppose a man’s judgment is poor. 
That does not relieve anybody of reliability. 

228 MR. WELCH: If a man is using proper judg¬ 
ment and is following proper practice, that does not 
put any liability upon him. That is the law.' 

MR. OSTROW: If it is based upon proper examina¬ 
tion and tests, yes. 

MR. WELCH: Otherwise nobody could practice medi¬ 
cine. 

THE COURT: I do not care to have you argue the 
case to me in the presence of the jury. 

The question is whether the intern—the physician—in 
the judgment of the witness used or did what is con¬ 
sidered standard practice, good practice, in the District of 
Columbia. The witness has testified that he did not, in 
his opinion. You are asking him whether or not it is the 
judgment of the intern that governs. But that depends on 
whether that judgment is good or bad. If the judgment is 
bad, that does not relieve him of liability if he is otherwise 
responsible. 

MR. WELCH: May I have the last question read? I 
do not remember my question. 

THE REPORTER: (Reading) “Question: So if he 
determines it is not necessary then that is proper pro¬ 
cedure?” 

THE WITNESS: According to his judgment, yes. 
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MR. OSTROW: It' just occurred to me that the ques¬ 
tion that was asked of the witness— 

THE COURT: Do you object to this? You did not 
object to it. Do you object to the question and an¬ 
swer? 

229 MR. OSTROW: Yes, I do. 

THE COURT: Objection sustained. The an¬ 
swer is stricken out, and the question is stricken out. You 
may have an exception. 

MR. WELCH: May I know the basis of his objection, 
if the Court please? 

THE COURT: Well, the Court suggested the objec¬ 
tion. The basis of the objection is, as the Court said 
before, that it is a question as to whether or not the intern 
did what is considered good practice in the District of 
Columbia, not whether his judgment, good or bad, relieves 
him of liability. That is the effect of your question. 

The question is, if it was a matter for him to decide, 
and he decided it, whether or not that relieves him from 
liability. The Court thinks it does not, and the question 
and answer go out. 

BY MR. WELCH: 

Q Doctor, when a patient is brought into the emer¬ 
gency room of a hospital unconscious and you do a com¬ 
plete physical, is that proper procedure? A Yes, sir. 

Q Then, if the patient is given a complete neurological, 
is that proper procedure? A Right. 

Q Then, if the patient has all the extremities 

230 and the eyes, head, ears, nose, and mouth all exam¬ 
ined, is that proper procedure? A Yes, sir. 

Q And if percussion hammer and pin prick are used, 
is that proper procedure? A Yes. 

Q If all those tests and examinations are negative up 
to that time, the examiner has used proper and approved 
procedure; is that right? A Yes, sir. 

Q Now, then, Doctor, following that part of his pro¬ 
cedure, if the examiner uses ammonia fluff and the patient 
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revives and immediately sits np in bed, is that proper 
procedure? 

MR. OSTROW: If Your Honor please, I think that 
very same question has been asked all as one unit. Now 
Mr. Welch breaks it down and is asking about the fluff of 
ammonia again. I do not know the purpose Mr. Welch has 
in mind, but I submit to Your Honor that the witness has 
answered that question on several occasions. 

THE COURT: I will let him do it again. Proceed. 

BY MR. WELCH: 

Q If after the patient revives she talks intelligently 
and then is revived a second time and continues to talk in¬ 
telligently, and all the tests I have spoken of are negative, 
is there anything improper about then releasing 

231 that patient? A Well, this patient that you men¬ 
tioned was brought in unconscious, and I think that 

it is not sufficient just to let a patient get up and walk 
out again. 

Q Even after all the negative tests? A Certainly. 

Q Pardon me? A Certainly. 

• • • • 

Dr. Marcel J. Foret 

• • • • 

Direct Examination 
BY MR. OSTROW: 

Q Doctor, will you please state your full name? A 
Marcel J. Foret. 

Q How do you spell your last name? A F-o-r-e-t. 

Q Doctor, are you a licensed practicing physi- 

232 cian in the District of Columbia? A I am. 

Q Where do you maintain your offices? A At 
1801 K Street. 

Q Northwest? A Northwest. 

Q Doctor, will you please state to His Honor and the 
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jury your medical education, background, and experience? 
A I finished medical school in 1938 at Louisiana State 
University State Medical School, interned—do you want to 
know the places where I stayed? 

Q Just an idea. A I spent one year interning, special¬ 
ized in internal medicine, spent three years in the Army, 
came back in practice in 1946, and specialized in internal 
medicine. 

Q Doctor, do you treat patients at hospitals? A’ Yes. 

Q Are you acquainted with the general procedure of 
hospitals? A Yes. 

Q As to customs and good practice? A Yes. 

Q Doctor, assuming that an unconscious, person was 
brought into a hospital, what, if anything, would be re¬ 
quired to be done in accordance with good practice in the 
District of Columbia to ascertain the nature of her 
233 ailment and the necessary treatment? A Well, the 
first thing that would be necessary would be, if pos¬ 
sible, to obtain a history from someone acquainted with 
the patient; if that is not possible, to go on to your exam¬ 
ination, which, of course, includes a physical examination 
as far as the vital organs are concerned—that would be the 
heart and lungs—a survey of the patient to see if there 
was an index so far as physical injury was concerned; 
next to proceed to what we call a neurological examination, 
which usually gives you an index as to any abnormality 
from the brain or central nervous system, as to the cause 
of coma; then to go on to the simplest laboratory pro¬ 
cedures first, which would be obtaining urine, because of 
some index from the urine which may be the cause of the 
coma; and from there on you have a method of elimina¬ 
tion as to which of the procedures you are going to go on. 
From there, as far as depending on the laboratory is con¬ 
cerned to give you an index as to the cause of coma, the 
performance of various tests—of the spinal tap, which 
would give you an index if there was blood in the spinal 
fluid. 
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Q Would you make any other tests besides those you 
have mentioned? A It would be a method of elimina¬ 
tion. You mean laboratory tests? 

234 Q Yes. A The first test, because of its sim¬ 
plicity, would be a urinalysis. Then, our next test, 

if we have a patient in a coma, would be a spinal tap. 
Then, the next step would be to go on to a blood analysis, 
for many reasons: That you could obtain many, many 
things from the blood. 

If you have an index, as far as the patients breath is 
concerned, of alcohol, or what have you, you would want 
to know the blood level of the alcohol, although that would, 
be used with evaluating the patient as a whole again— 
indexes, as far as chemical constituents of the blood are 
concerned, which play a big role in the production of coma. 

Q Doctor, is it necessary to perform all those tests 
and examinations to determine. such a person’s ailment? 
A It is, unless one of the tests previous to one of these 
has given you the reason for the coma. 

Q Is that done when a person is admitted to a hospital 
in the District of Columbia? A I don’t understand the 
question. 

Q Is that done when a person is admitted to the hos¬ 
pital in the District of Columbia? A Yes. 

Q Is that in accordance with good practice in the Dis¬ 
trict of Columbia.? A Yes. 

Q Doctor, in your opinion, a person who is 

235 brought in unconscious and assumed to be suffering 
from acute alcoholism: Could such a person be 

revived by placing a fluff of ammonia to the nostrils? A 
It would only depend on the degree of unconsciousness. 

Q If the person were totally unconscious, could she be 
revived? A I don’t think so. 

BY THE COURT: 

Q Doctor, if a patient has no alcohol on the breath, in 
order to make a diagnosis of alcoholism is it or is it not 
necessary to have a special urinalysis? A Well, I think 
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rather than urinalysis, that one would depend on the blood 
' level of the alcohol. Yon can determine alcohol in the 
urine, but I think common determination would be on the 
blood instead of on the urine. 

THE COURT: I see. 

BY MR. OSTROW: 

Q Doctor, what are the symptoms of an unconscious 
person suffering from acute alcoholism? A The symp¬ 
toms of any unconscious person. 

Q The only way to determine the ailment would be to 
do what, then? A I don’t quite understand you. 

Q You say the symptoms are the same as those 

236 of any unconscious person? A That is right. 

Q You have to distinguish different causes for 
the unconsciousness or coma? A That is right. 

Q What do you do in that event? Are they the things 
you have just mentioned? A The different tests; the dif¬ 
ferent examinations. 

Q Doctor, would the fact that a person is brought into 
a hospital in an unconscious state and is permitted to wait 
for a period of approximately twelve hours without any 
treatment whatsoever prolong her illness? 

MR. WELCH: May I have that question read, please? 

(The last question was read by the court reporter.) 

THE COURT: That question cannot be answered, sir. 

MR. OSTROW: May I reframe it? 

THE COURT: Yes. 

BY MR. OSTROW: 

Q Would the fact that an unconscious person, assumed 
to be suffering cerebral hemorrhage, is brought into a 
hospital and permitted to wait for twelve hours untreated 
prolong her illness? 

MR. WELCH: Just a minute, Doctor. 

That is not the evidence in this case, if the Court please. 

THE COURT: The Court does not think that is 

237 a proper question. 

MR. OSTROW: All right, Your Honor. 
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BY MR. OSTROW: 

Q Would the fact that the unconscious person— 

THE COURT: The question is whether or not certain 
factors would aggravate the condition—not prolong it, but 
aggravate it. If you can frame your question along that 
line, it may be admissible. 

MR. OSTROW: Very well, Your Honor. 

BY MR. OSTROW: 

Q Would the fact that an unconscious person, assumed 
to be suffering from cerebral hemorrhage, and remaining 
untreated for a period of about twelve hours—would that 
aggravate— 

THE COURT: You do not have your facts in there. 
It is not my province to frame the question except as it is 
my duty to try to see that the jury gets the benefit of all 
the information possible. If you want to frame your ques¬ 
tion along the line that she was required to get out of bed 
and walk— 

MR. OSTROW: I was going to follow that up. Very 
well, Your Honor. 

BY MR. OSTROW: 

Q Doctor, assuming that an unconscious person was 
brought into a hospital suffering from cerebral hemor¬ 
rhage and was caused to walk up and down flights 
238 of steps, would that aggravate her illness? 

MR. WELCH: Just a minute. If the Court 
please, you see, that question assumes that when this un¬ 
fortunate woman was brought into Emergency Hospital 
she had a cerebral hemorrhage. 

THE COURT: Certainly. 

MR. WELCH: There is no testimony to that effect 

THE COURT: Oh, yes, there is evidence. The Court 
thinks there is evidence of it 

MR. WELCH: They did not find cerebral hemorrhage 
until October 22, when they operated on her. She had been 
away from this hospital for a long period of time. 

THE COURT: She had the symptoms, sir; and the 
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fact that she was operated on just a few days later is 
evidence to go to the jury that she was suffering from 
cerebral hemorrhage at this time. 

MR. WELCH: But for the purpose of this question it 
cannot be assumed that she had it, because there is no 
testimony to that effect. 

THE COURT: The Court thinks there is. 

MR. WELCH: May I have an exception? 

THE COURT: Certainly. 

BY MR. OSTROW: 

Q Would you answer that question, Doctor, please? 

BY THE COURT: 

239 Q What he wants to know is this, Doctor. That 
is, I will not permit the other question. Assume 
that a woman is brought into a hospital in an unconscious 
condition and she has cerebral hemorrhage. The doctor 
diagnoses her condition as alcoholism, and she is required 
to get out of bed. With the assistance of two policemen 
or two interns—two men—she has to walk down steps. 
She is taken to the Women’s Bureau and has to walk up 
and down steps there. Is that situation calculated to ag¬ 
gravate her difficulty in so far as cerebral hemorrhage is 
concerned? 

THE COURT: That is your question, is it not? 

MR. WELCH: The same objection. 

THE WITNESS: Most likely it is. First of all, she 
is not completely unconscious if they are able to make her 
walk up and down stairs; isn’t that right? 

BY THE COURT: 

Q She was unconscious at the time she came in. A At 
the time she was first seen. Most likely at the time, if there 
is any hemorrhage, you certainly want to keep the patient 
quiet. It is likely that the outcome could have been the 
same, but the judicious thing to do would be, if anyone is 
having any signs of hemorrhage anywhere, to keep him 
quiet. 


BY MR. OSTROW: 
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Q Doctor, under the same conditions as outlined 

240 to you, would the damage to her health be greater? 

MR. WELCH: He has answered that, if the 
Court please. 

MR. OSTROW: He said it would be prolonged. 

THE COURT: What he said was this, if I am cor¬ 
rectly quoting the doctor; otherwise you can correct me. 
He said that it might not do any damage, but that in the 
case of hemorrhage anywhere the patient should be kept 
quiet. 

BY THE COURT: 

Q Isn’t that what you said? A That is right. The 
most likely thing, of course, is that you would get further 
damage; but it is possible that one could not say one way 
or the other. Any time you have had evidence of hemor¬ 
rhage anywhere, and certainly evidence of hemorrhage 
cerebrally, you would want to keep the patient quiet; that 
is true. Does that answer it? 

BY MR. OSTROW: 

Q Should that person have physical exertion of any 
kind? 

MR. WELCH: He has already said you keep him quiet, 
if the Court please. 

THE WITNESS: No. 

BY MR. OSTROW: 

Q Doctor, under the same conditions, would the chances 
be that recovery would take longer? A If you 

241 have caused further damage, then recovery will be 
longer. 

MR. OSTROW: Your witness, Mr. Welch. 

Cross-Examination 
BY MR. WELCH: 

Q Doctor, how long have you practiced in the District 
of Columbia? A In the District of Columbia? 

Q Yes. A Since December, 1945. 
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Q Are you familiar with emergency-room treatment in 
the hospitals of the District of Columbia? A I think I 
am. 

Q With what hospitals are you associated? A I am 
on the executive in teaching at Doctors; I am clinical 
instructor at Georgetown; and I am on the staffs of Gar¬ 
field and Sibley. I think that is all. 

Q Doctor, assume that a woman approximately sixty 
years old is found in a vacant house in an unconscious 
condition on the floor; assume that the police are called, 
this being about 9:00 o’clock in the morning; assume fur¬ 
ther that a doctor is called and that upon arrival the doctor 
examines the woman, taking about ten minutes to do it, 
and finds no broken bones or evidences of trauma, finds 
her respiration, her heart, and her pulse normal, that her 
eyes give no signs of injury or indication of any dif- 
242 ficulty; then assume that she is taken in a police 
ambulance to Emergency Hospital emergency room, 
where she is seen by the attending intern; that the intern 
first observes her and then gives her a complete physical 
examination and that all findings of the physical examina¬ 
tion are negative; assume that he then proceeds to give 
her a complete neurological and that all findings of the 
neurological are negative, including percussion hammer, 
pin point, and the like; assume further that the woman’s 
eyes, ears, nose, throat, et cetera, are all negative; that the 
eyes are examined with the ophthalmoscope, that the fundi 
are clear, and that there are no indications of injury be¬ 
hind the eyes in the brain; assume that after the examina¬ 
tion, all signs being negative, blood pressure being normal, 
heart, respiration, and pulse all being normal, he has her 
revived with an ammonia fluff and that immediately upon 
using the fluff and passing it in front of her nose two 
or three times she revives and sits up in bed, makes her 
identity known, tells what her home address is, and also 
tells where she was and why she went to the house in which 
she was found, that she denies that she had taken poison, 
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denies that she had taken dope, or anything to cause her 
, to be in the state in which she was found, but says that 
she had been drinking, will not state how much she has 
been drinking, but answers that she has been drinking too 
much and for too long, and that upon the doctor’s trying 
to elicit how much too much and too long were, she 

243 merely would say, “too much and too long”; that 
she was left alone and went back into unconscious¬ 
ness, was again revived, and talked intelligibly. 

With all this information and these findings, and the 
woman having been revived and taken part in an intelligent 
coversation, if the intern concluded that her condition ap¬ 
parently was the result of acute alcoholism, would you say 
that that was in accord with the usual and customary prac¬ 
tice in emergency rooms in the District of Columbia in 
October, 1945? 

THE COURT: You did not include the fact that she 
had no alcohol on her breath. 

BY MR. WELCH: 

Q There was no alcohol on her breath. A No alcohol 
on her breath? 

Q No alcohol on her breath. A That is a pretty hard 
question. In answer to the first part, I think that that 
would be in keeping with emergency room practice. I do 
think— 

Q The only thing you would doubt would be whether 
his conclusion was correct? A Was correct or not. 

Q But his procedures as taken in trying to determine 
the condition were in accordance with approved practice? 
A May I ask a question? 

Q Certainly A Was the patient brought in by 

244 a private physician? 

Q No information was given to the intern that 
she had been seen by a doctor or that a doctor had exam¬ 
ined her, or anything else. She was merely brought in by 
the police. A Well, then, I think the first part of your 
question was in keeping with good practice; I do not think 
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the final conclusion was adequate. That is all I could say. 

Q That conclusion would be a matter of judgment, 
would it not? A That is right. 

Q Of the examiner? A That is right. 

MR. WELCH: That is all. 

Redirect Examination 
BY MR. OSTROW: 

Q You say the conclusion would not be proper? A 
The conclusion being that she was in alcoholic—that her 
coma was due to alcoholism. 

Q You say was not proper? A I don’t believe it was. 

Q What was necessary to be done in accordance with 
good practice in the District of Columbia to reach a proper 
conclusion in such a case? 

BY THE COURT: 

Q To reach a conclusion of alcoholism, in view of the 
fact that she had no alcohol on her breath. That is 
245 what he wants to know. A I think I outlined that: 

that the one thing you could do is a blood level 
alcohol; and that is relatively an equivocal test. I mean 
it gives vou certain indexes you have to act upon. 

BY MR. OSTROW: 

Q That is necessary to be done? A Well, yes; it is 
the only chemical determination. 

MR. OSTROW: That is all. 

Recross-Examvnation 
BY MR. WELCH: 

Q Doctor, where you have a patient in an emergency 
room, that is not ordinarily done, is it? A That is right. 

MR. OSTROW: Just a moment. It is not a question 
whether it is ordinarily done. Because a doctor chooses 
to be careless does not constitute the theory of good prac¬ 
tice. 

MR. WELCH: That is entirely beside the point. The 
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question is whether what this intern did in the emergency 
room was in accord with approved practice. 

MR. OSTROW: That is right; but not what is ordi¬ 
narily done. 

MR. WELCH: Well, approved practice is what is ordi¬ 
narily done by approved practitioners using ordinary skill 
and care. 

BY MR. WELCH: 

246 Q Doctor, in an emergency room admission of 
the kind I have outlined, is it or is it not ordinary 
practice to take all these blood and urine tests in cases 
such as I have outlined? A You say is it the practice? 

Q Is it the practice to take those tests? A I wouldn’t 
say it is. They are there for emergency treatment and 
then to turn the patient over to the proper disposition. 

MR. WELCH: Thank you, Doctor. 

Further Redirect Examination 
BY MR. OSTROW: 

Q But they do take the tests, don’t they? 

MR. WELCH: We are talking about the emergency 
room, now. 

THE WITNESS: Let us put it this way— 

MR. OSTROW: Pardon me just a moment. I do not 
know why Mr. Welch insists on the question of emergency 
room. 

MR. WELCH: Because that is where she was treated. 

MR. OSTROW: Just a moment. I do not know 
whether there is any different law applicable to emer¬ 
gency rooms of hospitals. We are dealing with Emer¬ 
gency Hospital. 

MR. WELCH: We do not need a lecture on it. 

MR. OSTROW: I am not trying to give a lecture, Mr. 
Welch. 

BY MR. OSTROW: 

Q Are those tests necessary to be made? A Yes. 
Q The only way you can ascertain whether a 


247 
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person is suffering from acute alcoholism is by making 
the tests; is that right? A That is right. 

BY THE COURT: 

' Q When there is no alcohol on the breath? A When 
you just assume they have alcohol? 

BY MR. OSTROW: 

Q That is right. Unless there is alcohol on the breath, 
or physical—anything to show physical violence, then you 
actually do not know what the coma is from unless you 
do make those tests; isn’t that proper? A Yes. 

Further Recross-Examination 
BY MR. WELCH: 

Q When you have the history I have stated, and where 
you do not have alcoholic breath, and the patient is normal 
in every other degree, but she tells you she has been drink¬ 
ing and for too long, is it not a logical conclusion to deduct 
from that condition that very likely it is acute alcoholism? 
A Well, that is relatively true, but it is a little hard to 
say how a patient is in coma, from my experience. 

BY THE COURT: 

248 Q You say in an emergency room, after you get 
through in an emergency room, you turn the patieni 
over to someone so that they will get treatment. In this 
case the patient was turned over to the Police Department 
because of alcoholism—because she was an alcoholic. Is 
that good practice? A Well, I don’t think so. 

Q I mean under the circumstances—under the condi¬ 
tion that has been described to you—her condition as it 
has been described to you—would it be good practice for 
an intern to assume nothing was the matter with her except 
that she was drinking, and turn her over to the police? 
A Well— 

Q That is what was done in this case. 

MR. WELCH: May I make one— 

THE COURT: No, not right now; you can make it 
after a while. I am asking the question. 
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THE WITNESS: Well, I don’t think—in other words, 
he could not dispose of the patient without further observa¬ 
tion, since she was still presenting evidence of soma eau3© 
of coma; and if in turning her over to the police there 
was no observation, that obviously is the big criticism. 
Does that answer your question? 

THE COURT: Yes. 

MR. WELCH: What was that? 

THE WITNESS: I asked if that was in answer 

249 to the question. 

THE COURT: He asked me if his answer an¬ 
swered my question. I told him it did. 

MR. WELCH: Well, I am sorry; I thought he was 
asking the Court a question. 

THE COURT: No, he was not. 

BY MR. WELCH: 

Q Doctor, in this case I do not know whether you 
understand that the patient was brought in by the police 
and that after the examinations I have recalled and the 
findings I have recalled, she was released back to the po¬ 
lice. Do you know whether or not that is accepted prac¬ 
tice in emergency rooms in the District of Columbia? 

MR. OSTROW: Just a moment. I object to that 
question, if Your Honor please. The fact that the police 
brought her does not mean that the hospital was within 
its rights to release her even though she was in very sick 
condition. 

BY MR. WELCH: 

Q Let me add one other thing. The hospital has a rule 
that it does not accept patients who are supposed to be 
suffering from acute alcoholism. A Now, am I still to 
answer that? 

THE COURT: I think you have gone clear out of his 
territory. 

Do you object to that question? 

250 MR. OSTROW: Yes, Your Honor. 

THE COURT: The Court sustains the objection. 
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MR. WELCH: May I ask the question again in an¬ 
other form and probably correct whatever Your Honor 
thinks is wrong? 

THE COURT: You may ask any question you see fit 
to ask, and the Court will rule upon it. The Court takes 
it for granted the question is asked in good faith. 

BY MR. WELCH: 

Q Doctor, you stated you are familiar with emergency- 
room practice in the local hospitals; that is right, is it not? 
A Yes. T , l 

Q Is it not the approved practice in emergency rooms 
of local hospitals, where patients such as I have indicated 
are brought in and the examinations result in what we 
have discussed, that they are released to the police if they 
were brought in by the police? 

THE COURT: The question, Mr. Welch, is whether 
or not under the circumstances the intern was justified 
under good practice to reach the conclusion of alcoholism. 
That is the question. Of course, if after having performed 
the tests which good practice required he was justified in 
reaching that conclusion, then he was justified in turning 
the patient over to the police. But the question is whether 
or not he was justified, with the examination that 
251 he made, to reach such a conclusion. 

MR. WELCH: My understanding of his answer 
to my question was that it was after the examinations which 
I related. 

MR. OSTROW: As a matter of fact, if Your Honor 
please— 

THE COURT: The Court understands. I think the 
Court understands just what the testimony is. It may be 
that it is a little cloudy to the jury; the Court does not 
know whether or not it is. The Court thinks that further 
questioning might rather muddle the situation in the minds 
of the jury than do otherwise. But if you have another 
question to ask, the Court will not cut you off. 

• • • • 
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255 James G. Capossela 

• • • • 

Direct Examination 
BY MR. WELCH: 

Q Mr. Capossela, will you give us your full name, 
please? A James G. Capossela. 

256 Q What is your position? A Administrator of 
Emergency Hospital. 

Q How long have you been so engaged? A Ten 
years. 

Q In the line of your duties as administrator of the 
hospital, do you determine the policy of the hospital, and 
is it your position and your duty to carry it out with respect 
to admissions to the hospital? A Yes, sir. 

Q What are the hospital rules or policies with respect 
to accepting patients who are considered to be alcoholic? 

MR. OSTROW: Just a minute. If your Honor please, 
I object. I do not think the question involved here is 
whether the hospital admits patients who are alcoholic or 
not. The question involved here is whether this woman’s 
case or ailment was properly diagnosed. 

THE COURT: The Court sustains the objection. 

• • • • 

271 MR. OSTROW: As far as No. 7 is concerned, 
may I discuss that at this time? This prayer sets out: 

“The jury is instructed that a physician in his examina¬ 
tion and treatment of a patient is not required to 

272 have infallible judgment or skill, but if possessed 
of reasonable and ordinary knowledge and skill and 

if in his examination he exercises such knowledge and 
skill to the best of his ability he is not a guarantor of the 
outcome of his knowledge and skin.” 

Well, I do not understand the law to be that way. I do 
understand'the law to be that a physician is not a guarantor 
of the results of treatment; but certainly a physician can- 
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not negligently and carelessly fail to perform a proper 
examination, and because that is the best he knew, the hos¬ 
pital can say, “We are not liable for it.” I think that is 
an improper instruction. 

MR. WELCH: That instruction does not say anything 
like what Mr. Ostrow has indicated to your Honor. What 
it says is that a physician is not required to be infallible 
either in his skill or his judgment. But he must be pos¬ 
sessed of reasonable and ordinary skill; and if he uses 
reasonable and ordinary skill, that does not mean he has 
to guarantee- 

THE COURT: I cannot grant the seventh prayer. 

* * • * 

273 The defendants’ first prayer is denied. 

• • • • 

THE COURT: Now, gentlemen, after the Court finishes 
instructing the jury, counsel will come to the bench, please; 
and if you have any exceptions to take to the Court’s 
instructions, you will make them privately here at the 
bench. Or if you have any suggestions as to additional 
instructions, you will make them here at the bench. 

• • • * 


278 Charge to the Jury 

THE COURT (Goldsborough, J.): Ladies and 
gentlemen: There are certain written instructions that 
are requested by the defendant and granted by the Court 
which I shall now read. 

The jury is instructed that in this case plaintiff has 
alleged that the defendants carelessly, unskillfully, and 
with negligence examined plaintiff and diagnosed her con¬ 
dition, and you are instructed that in determining whether 
the examination, diagnoses and/or treatment rendered the 
plaintiff by defendants was or was not in accord witth 
approved medical practice in such type of oases, your deci- 

•L 
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sion must be based upon testimony of physicians, that is, 
those capable of advising you from their learning and 
experience what the proper procedure was at that time in 
such type of cases in the District of Columbia. 

The jury is instructed that if you find from the evidence 
that the defendants undertook to and did examine the 
plaintiff as shown by the evidence and in so doing did 
exercise and exhibit such a degree of care and skill and 
diligence as was ordinarily exercised and exhibited by 
others practicing medicine at the same time and in the 
same type of cases in the District of Columbia, then your 
verdict should be for the defendants. 

The jury is instructed that a physician is not required 
in the absence of an agreement to that effect to 
279 possess or exercise the highest degree of learning, 
care, and skill, and therefore, in the examination of 
the plaintiff, the defendant was not required to possess 
and exercise the highest degree of learning, care, and 
skill known to the medical profession; but in said examina¬ 
tion defendant was only bound to possess and exercise 
that reasonable, ordinary, and average degree of skill and 
learning which the average physician engaged in a similar 
type of work and practice in the same or similar locality 
in which the defendant was practicing his profession is 
possessed of, and unless the plaintiff proves by a fair 
preponderance of the evidence that the defendant failed to 
exercise such reasonable, ordinary, and average skill, care, 
and learning in his examination of the plaintiff, then your 
verdict should be for the defendant. 

The undisputed testimony in this case is that this plain¬ 
tiff did not have liquor on her breath. There was one 
witness who said that he was not certain but that he was 
inclined to think that he noticed an odor of stale liquor on 
her breath. But the overwhelming weight of the evidence 
is that she had no liquor on her breath. If she had no 
liquor on her breath, apparently there was only one way 
in which a physician could determine that she was suffering 
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with alcoholism, and that was either by a blood test or a 
special urinalysis. Neither of these was done. 

The physician apparently based his diagnosis, 

280 therefore, not on any examination he made, because 
the only examination that he could make that would 

tell the story of alcoholism was not made. Apparently the 
physician based his diagnosis in the last analysis exclu¬ 
sively on the statement which he alleges a woman made who 
had to be brought out of a coma with aromatic spirits of 
ammonia. 

The question for you to decide is whether it was proper 
for the physician, with nothing more than that, to turn her 
over to the police, or whether she should not have been 
sent into the hospital from the emergency room for further 
examination. That is up to you to decide, and not for me, 
because you are the ones who pass upon that. 

Of course, it was not only business associates of this 
woman who testified to the fact that they knew nothing 
about her having been drinking, but her own family tes¬ 
tified to it—that is, her daughter did, and, as I remember 
it, either two or three acquaintances for many, many 
years—acquaintances and close friends—testified that she 
did not drink at all. Still, of course, it is for you to decide 
whether a person who is a drinker can keep it for a great 
number of years from anybody who is closely acquainted 
with him. You can figure that out just as well as I can. 

There is evidence in this case—and the Court thinks 
very substantial evidence in this case—that this plaintiff 
was suffering from a cerebral hemorrhage—in other 

281 words, suffering from a stroke. Of course, there is 
no question but that she had an operation in the 

hospital a few days after this occurrence. But there is 
evidence that when she was being taken from the Womens 
Bureau, she was dragging one side and that one arm was 
apparently helpless and down. 

The Court has to be careful, of course, how it discusses 
the testimony. In a Federal court, such as this is, the 
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Court has very, very wide latitude and can even go so far 
as to discuss the testimony in any way he sees fit, in the 
absence of stating how he believes the jury should find a 
verdict. But I have always been very careful in my dis¬ 
cussion of the facts. 

This woman, of course, instead of being sent into the 
hospital for further examination in order to determine 
what was the matter with her, was sent to the police sta¬ 
tion—that is, to the Women’s Bureau, which is part of the 
police. Apparently she was required in her condition, with 
some help, to take considerable exercise, which, of course, 
the physicians say was contrary to the rest which she should 
have had. While the physician—the last physician—did 
not say so positively, he did say that the exercise which 
she was required to take probably aggravated her condition. 

As far as the Court remembers—and I am going to ask 
counsel to correct me if I have overlooked this—as far as 
the Court remembers, the only specific testimony to 
282 the effect that the examination for alcoholism under 
the circumstances was what it should be was from 
the physician himself. He testified that his examination 
was a proper one. As far as the Court remembers, he is 
the only one who did. It is for you to say and for you to 
decide whether it was or was not. 

The measure of damages, of course, you will have to pass 
upon if you find for the plaintiff. If you find for the 
defendant, of course, that disposes of the whole matter. 
But if you find for tthe plaintiff, the measure of damages, 
of, course, is something you will have to consider. Appar¬ 
ently this plaintiff was a lady with fine feelings. She was 
sick and was taken from that hospital over to the police 
station, which was, I presume, a very humiliating experi¬ 
ence. It seems that way to me. Then, you can reach such 
conclusion as you are able to from the physician’s testimony 
as to whether or not the exercise that she was required to 
take and the mental strain incident upon knowing that she 
was under arrest did or did not aggravate her trouble— 
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that is, the hemorrhage which she happened to have some¬ 
where in her brain. 

• • • • 

284 MR. WELCH: Well, Yonr Honor just asked if 
your recollection of the testimony was correct that 
nobody testified that Dr. Warfield did what was approved 
but himself. 

THE COURT: I think that is true. 

MR. WELCH: Dr. Abbey’s testimony said absolutely 
that what he did was right. 

THE COURT: I do not agree. I do not interpret that 
testimony as you do. 

MR. WELCH: I should like to call Your Honor’s atten¬ 
tion to it, inasmuch as you asked us for a suggestion on 
that part of it. 

THE COURT: All right. 

MR. WELCH: Then, with respect to the first part of 
Your Honor’s charge, while I know you have the right to 
discuss the testimony, I have a feeling that the way in 
which it has been discussed is practically a directed verdict 
for the plaintiff. I think it went too far in that regard. 

• • • • 

286 MR. WELCH: What I told the jury and what I 
told Your Honor was that after she had been revived, 

to make a blood test or a urinalysis they would have had 
to have permission or written authority. 

287 THE COURT: I am going to tell them that he 
did not have to have authority. 

MR. WELCH: Exception. 

(Counsel returned to the trial table, and the following 
occurred:) 

THE COURT: Ladies and gentlemen: There has been 
some discussion in your presence as to whether or not the 
physician and the hospital had to have authority from the 
patient or some relative before they could make a urinaly- 
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sis or take a blood test. The Court instructs you, and the 
law is, that they did not have to have such authority. If 
it was the proper thing for them to do, they should have 
done it. It was not necessary for them to require authority. 

• • • • 
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No. 9814 

Central Dispensary and Emergency Hospital, Inc., 

a corporation, 
and 

Charles Warfield 

Appellants, 

v. 

Lizzie M. Harbaugh 
Appellee. 


BRIEF FOR APPELLANTS 

JURISDICTIONAL STATEMENT 

This is an appeal by appellants, defendants below, from 
a judgment of the District Court of the United States for 
the District of Columbia entered on the verdict of a jury in 
favor of Lizzie M. Harbaugh, plaintiff below, in the sum 
of ten thousand dollars ($10,000.) as damages for alleged 
medical malpractice. Jurisdiction was conferred on the 
Court below by Section 306, Title 11, District of Columbia 
Code, 1940. Jurisdiction of this appeal is conferred upon 
this Court by Section 225, Title 28, U. S. C. A. 

STATEMENT OF FACTS 

This is an action to recover damages for malpractice. 
The complaint alleges that defendant u carelessly, unskill- 
fullv, and with gross negligence, examined and treated said 
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plaintiff: and with gross negligence, and erroneously, diag¬ 
nosed her condition as drunkenness. . . (App., p. 3) 
The answers of defendants deny negligence, and alleges 
that “the examination, observation, action taken and re¬ 
ports made by him were given in the usual, proper and 
customary manner and were in accord with good hospital 
and medical care and that all action taken by this defend¬ 
ant as an interne at said hospital was in accord with good 
and approved medical practice. . . .” (App., pp. 6, 8) 

The basic facts of this case are undisputed. The plain¬ 
tiff, Mrs. Harbaugh, an elderly lady approximately sixty 
years old, had made an appointment to meet some real 
estate agents at 5314 Reno Road, N. W., a house which 
she owned, and which she had listed for sale. They arrived 
at the house about 10:30 A. M. on the morning of October 
17, 1945. (App., p. 16). They found the door ajar and 
the lights burning. When they entered the house, they 
found Mrs. Harbaugh unconscious on the floor of the living 
room. (App., p. 14 and p. 16). They called the police 
and also a physician. In response to these calls, Dr. Tru¬ 
man Abbe came to the house and examined Mrs. Harbaugh 
(App., p. 17). Dr. Abbe examined the plaintiff and found 
that her color, breathing, eyes, and blood pressure were 
normal. The pupils were equal and not pin-pointed, and 
there was no evidence of paralysis of arms or legs or face. 
There was no evidence of any good reason for her uncon¬ 
sciousness (App., pp. 28, 29). Since he was unable to 
account for the unconsciousness, he instructed that she be 
taken to Emergency Hospital. Under the directions of 
their superior, Lieutenant Redman, the police removed 
Mrs. Harbaugh to Emergency Hospital (App., p. 26). 

She was taken to the emergency room of the hospital, 
where Dr. Warfield was the interne in charge. Dr. War- 
field was never informed that she had previously been 
examined by Dr. Abbe (App., p. 38). He gave her a com¬ 
plete physical examination, consisting of an inspection 


(App., pp. 38, 39) and a manual examination searching for 
bruises, lacerations, or fractures (App., p. 39). He took 
her blood pressure, pulse, and temperature, tested the re¬ 
flexes with a neurological examination (App., p. 39). All 
of these were negative for diagnostic significance. She 
had no bleeding at the eyes, ears, or nose. (App., p. 40). 
A complete funduscopic examination was made and it re¬ 
vealed no abnormalities. There was no evidence of trauma 
(App., p. 40). Dr. Warfield then used an ammonia fluff 
to revive Mrs. Harbaugh. She did revive, and talked 
coherently. She again lapsed into unconsciousness and 
was revived a second time. He asked her if she had taken 
any dope or poison, and she said she had not. He then 
asked if she had been drinking, and she said that she had. 
Questioned about drinking, Mrs. Harbaugh would only say 
she had been drinking “too much and too long.” At the 
conclusion of this examination, Dr. Warfield diagnosed the 
case as one of acute alcoholism. The basis of this diag¬ 
nosis was: 

“With a completely negative physical examination, 
a neurological, and a funduscopic, and with the his¬ 
tory—that is, the conclusion thereon was that the 
woman was suffering from what appeared to be acute 
alcoholism,” 

and Dr. Warfield so concluded. (App., p. 42). 

Mrs. Harbaugh was then removed from the hospital by 
the police. She remained at the Women’s Bureau until 
about seven o’clock that evening, when she was taken to 
Doctor’s Hospital. Five days later, on October 22, an 
operation was performed by Dr. Shugrue, now deceased. 
The nature of this operation was not disclosed by the testi¬ 
mony, except that the anaesthetist said that it was an 
operation for a brain injury, and the witness did not 
know the exact name of it (App., p. 107). A clot of 
blood was removed. Such a clot would be an indication 
of hemorrhage (App., p. 108). There was no attempt to 
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show how long before the operation such hemorrhage 
occurred. Dr. Abbe, who saw Mrs. Harbaugh immediately 
before she went to the hospital and later after she had par¬ 
tially recovered stated his opinion that she had not had a 
stroke. (App., p. 32). 

The plaintiff established by the testimony of friends and 
business acquaintances that no one had known her to drink 
alcoholic beverages. There was no odor of alcohol on her 
breath at the time of the occurrence in suit. 

I 

All of the physicians—who were called as witnesses by 
the plaintiff—testified that the procedure employed by Dr. 
Warfield was in accordance with approved medical practice 
(Dr. Chapman, App., p. 118; Dr. Foret, App., pp. 128, 130; 
Dr. Abbe, App., p. 33). Dr. Chapman testified: 

“To answer the question in a general way, not hav¬ 
ing seen this patient when she was brought in, I would 
say that one must do a complete physical examination 
plus a blood and urine test.” (App., p. 111). 

Dr. Chapman’s testimony was, however, qualified by his 
answer to a subsequent question, in which he was asked 

“In accordance with good practice in the District 
of Columbia, would a diagnosis of alcoholism be jus¬ 
tified without a special urine test in the absence of 
any indication of alcohol on the breath?” 

which he answered 


“I think it is required for a complete, accurate 
diagnosis”. 

—App., p. Ill 

On cross-examination, this physician answered: 


Q Doctor, what is the practice of the hospitals you 
are familiar with when a patient is brought in by the 
police, who has no reference by any physician? When 
brought in, the patient is examined by the intern on 
the service—that is, the emergency room—and he finds 
normal blood pressure, normal pulse, normal tempera¬ 
ture; he finds no injury, no indication of trauma; the 
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patient responds to pin pricks and percussion hammer ; 
the lungs and heart are normal; the eyes—the fundi 
are normal; every part of the complete examination 
is normal; and the patient is revived by the use of 
ammonia fluff. Upon being revived, the patient iden¬ 
tifies herself, advises where she came from, where she 
lives, what she was doing in the house from which she 
was taken; and advises that she has been drinking, 
and has been drinking too much and for a long period 
of time, but refuses to say how much and for how 
long. 

Under those conditions. Doctor, is it not proper 
medical practice to conclude, without any technical 
findings whatever, that if there was any cause for 
her condition it was very likely acute alcoholism? 
A If the physical findings were completely normal, 
it is up to the emergency room doctor to decide what 
to do with the patient. 

Q The physical findings being as I have stated— 
all normal—and the patient having stated what I 
have advised you—that she had been drinking too 
much and for too long—such a conclusion, that appar¬ 
ently it was alcoholism, would be approved meaical 
practice in the judgment of that examiner; is that not 
right? A If such is true, yes. 

Q I neglected to say that a neurological was done 
in that manner too. A I assumed so. 

Q Doctor, it is not customary practice in conditions 
such as I have mentioned for the emergency rooms of 
hospitals to do a complete blood and a complete urine 
test, is it? A If the patient is in coma, she cer¬ 
tainly should have a blood and urine test for accurate 
diagnosis. 

—App., pp. 114,115 

Q Doctor, considering all the facts I have given 
you previously, and adding thereto what the Court 
called my attention to, that she had been twice re¬ 
vived, rather than just once, and after those revivals 
the conversations I have mentioned took place, and 
she was able to leave the hospital with assistance: 
Under those conditions is it the general practice for 
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the intern to take a general blood and urine analysis? 

• • • • 

The Witness: In any case of questionable coma, 
or unconsciousness, I think there is no question that 
a blood and urine should be done to rule out— 

By Mr. Welch: 

Q But I asked you if it was the general practice? 
A It should be, yes. 

(App., p. 116) 

This physician further testified: 

Q Doctor, under such circumstances, after the in¬ 
tern has made his examination, is it not a matter of 
his judgment to determine whether those things are 
necessary? A It is up to him to either do it or call 
in a senior man, yes, sir. 

Q Is it not up to his judgment to determine 
whether it is necessary? A It is up to his judg¬ 
ment, yes. 

(App., p. 118) 

The plaintiff also called as a witness, Dr. Foret, who, in 
response to a hypothetical question in which substantially 
the same facts set forth in the question to Dr. Chapman, 

supra, were assumed, testified as follows:— 

. * 

A That is a pretty hard question. In answer to 
, the first part, I think it would be in keeping with 
emergency room practice I do think— 

Q The only thing you would doubt would be 
whether his conclusion was correct? A Was correct 
or not. 

Q But his procedures as taken in trying to deter¬ 
mine the condition were in accordance with approved 
practice? A May I ask a question? 

Q Certainly. A Was the patient brought in by a 
private physician? 

Q No information was given to the intern that she 
had been seen by a doctor or that a doctor had exam- 
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ined her, or anything else. She was merely brought 
in by the police. A Well, then, I think the first part 
of your question was in keeping with good practice; 
I do not think the final conclusion was adequate. That 
is all I could say. 

» 

Q The conclusion would be a matter of judgment, 
would it not? A That is right. 

(App., pp. 128, 129) 

• • • • 

Q [By the Court] To reach a conclusion of alco¬ 
holism, in view of the fact that she had no alcohol on 
her breath. That is what he wants to know. A I 
think I outlined that: that the one thing you could do is 
a blood level alcohol; and that is relatively an equivocal 
test. I mean it gives you certain indexes you nave to 
act upon. 

BY MR. OSTROW: 

Q That is necessary to be done? A Well, yes; 
it is the only chemical determination. 

RECROSS-EXAMINATION 

Q Doctor, where you have a patient in an emer¬ 
gency room, that is not ordinarily done, is it? A 
That is right. 

(App., p. 129) 

Q Doctor, in an emergency room admission of the 
kind I have outlined, is it or is it not ordinary prac¬ 
tice to take all these blood and urine tests in cases 
such as I have outlined? A You say is it the prac¬ 
tice? 

Q Is it the practice to take those tests? A I 
wouldn’t say it is. They are there for emergency 
treatment and then to turn the patient over to the 
proper disposition. 

(App., p. 130) 

The third physician who testified in this case was Dr. 

Truman Abbe, who in his deposition said: 

Q If you had had the facilities there, what sort of 
examination would you have made? A I would have 
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sent the blood and urine and possibly spinal fluid to 
a laboratory for further examination. 

(App., p. 30) 

• • * • 

A Except that we believe that at the present time 
there should be— 

Q All I asked was that if that was in accord with 
good medical practice. A I am still answering that 
question. It should be required that a test be made 
of blood, urine, or something to determine the amount 
of alcohol in the body. That is not required, it is 
not done; it is not accepted, as far as I know, by the 
courts. 

Q Doctor, you are going outside the field of my 
question. The question was not what constitutes alco¬ 
holism. A I am not giving a diagnosis of alcohol¬ 
ism. I think we should have that test required. 

Q Where you have a patient in the emergency room 
of an emergency hospital, apparently unconscious, 
and you give the ordinary medical examination, and 
the patient is in normal condition upon revival, and 
the hospital does not accept patients who are appar¬ 
ently alcoholic, and the history is that the patient has 
been drinking, if the examiner concludes that the con¬ 
dition is apparently alcoholic, there is nothing im¬ 
proper about that conclusion. A Absolutely not. 

(App., p. 33) 

• • * • 

A I would answer that even though she did re¬ 
lapse into unconsciousness repeatedly, that the diag¬ 
nosis of alcoholism would have been justified. 

(App., p. 34) 

• • * • 

Q You would have to make an examination? A 
A special examination to determine the presence of 
alcohol. 

Q And also you would have to do that in order to 
make a proper diagnosis of acute alcoholism? A No, 
not necessarily; but that is what the medical pro- 
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fession is at present trying to have included in the 
diagnosis of alcoholism. 

Q It should be included! A It should be included, 
but it has not yet been accepted, and certainly is not 
required. 

(App., pp. 35, 36) 

• • • • 

Q From what you say, would you consider she was 
drunk! A I could not exclude that diagnosis. 

(App., p. 36) 

STATEMENT OF POINTS 

1. The Court erred in submitting the case to the jury 
because there was no evidence from which the jury could 
determine that defendants were negligent. 

2. The Court erred in submitting the case to the jury 
because there was no evidence from which the jury could 
determine that any act or failure to act on the part of the 
defendants caused or contributed to the condition from 
which Mrs. Harbaugh was suffering. 

\ 

3. The Court committed prejudicial error in refusing 
defendants’ requested instructions that the burden of 
proving negligence and causation was upon the plaintiff. 

4. The Court erred in refusing defendants’ requested 
instruction that if the physician used reasonable care in 
his treatment of the plaintiff, he could not be held liable 
for an error in judgment. 

5. The Court erred in instructing the jury because in 
its charge it made statements of fact which were in direct 
contradiction of the evidence. 

6. The Court erred in instructing the jury that Mrs. 
Harbaugh’s consent was not needed in order to make the 
alcohol content tests. 

7. The Court erred in admitting testimony respecting 
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Mrs. Harbaugh’s abstinence from the use of alcohol..? 
beverages. 

I ' 

8. The Court erred in permitting improper hypothetical 
questions to be asked of the expert witnesses. 

SUMMARY OF ARGUMENT 

I. 

i 

There was no evidence from which it could be deter¬ 
mined that Dr. Warfield was negligent in his treatment 
of the case. In order to hold a physician for negligence, 
it must be shown that he did some act which would not 
have been done by other physicians of ordinary care and 
skill or omitted some act which would have been done by 
such a physician of ordinary care and skill. A mere error 
of diagnosis does not constitute actionable negligence. 
The testimony on which the plaintiff relies to show negli¬ 
gence on the part of Dr. Warfield in making the diagnosis 
is insufficient for that purpose because it clearly appears 
that the usual and approved practice of physicians did not 
require the taking of the alcoholic content tests, and since 
the entire case, as /respects the claim of negligence, is 
predicated upon the absence of such tests, there was no 
sufficient evidence to submit to the jury. 

n. 

Thev plaintiff also has the burden of proving that the 
specific act of negligence claimed caused the injury of 
which she complains. There was nothing in this case to 
show the nature of the injury, and certainly it cannot be 
claimed that Dr. Warfield* caused the malady from which 
Mrs. Harbaugh was suffering. The plaintiff attempted to 
show aggravation of her condition, but her own medical 
testimony showed that there was no possibility of deter¬ 
mining whether or not there had been such aggravation 
and if, in fact, there had been, there was no attempt to 
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show how much there was or the extent to which her pres¬ 
ent condition, which the record does not describe, can be 
attributed to such aggravation. In view of this complete 
absence of evidence on the question of causation, the plain¬ 
tiff’s proof failed and there was no evidence sufficient to 
take the case to the jury. 

m. 

The Court refused to instruct the jury on the funda¬ 
mental proposition that the plaintiff had the burden of 
proving negligence and causation. That such burden is 
uopn the plaintiff is fundamental law and the Court’s re¬ 
fusal of this instruction is manifest error. 


IV. 

The defendant requested an instruction to the effect that 
if the Doctor used reasonable and ordinary care and skill 
in determining the cause of Mrs. Harbaugh’s condition, he 
could not be held responsible for an honest mistake of 
judgment or an error of diagnosis. This instruction em¬ 
bodied the theory of the defense in this case and there 
was evidence in the record which justified, the submission 
of this issue to the jury. In refusing to submit the 
defendants’ theory of defense to the jury, the Court de¬ 
prived the defendant of the right of jury trial and this 
action was prejudicial. 


V. 

In summing up the case to the jury, the Court said that 
the defendant’s diagnosis was based entirely on the state¬ 
ment of Mrs. Harbaugh after she had revived and also 
that no other physician said that Dr. Warfield’s treat¬ 
ment was proper. These statements to the Court were at 
variance with the undisputed testimony in the case. The 
Court had the right to comment on the evidence, but it is 
settled law that such comment must be fair and impartial 
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and must not misstate the evidence. The Court departed 
from this basic rule. 


VL 

In his final argument to the jury, defendants ’ counsel 
stated that after Mrs. Harbaugh had revived, the defend¬ 
ants could not make the blood or urine tests without her 
consent. Over the objection of the defendant, the Court 
stated the law to be that the defendants did not need such 
consent. This statement of law was patently erroneous 
and in conflict with the established and undisputed rules of 
law. 


vn. 

1 Over the objection of the defendant, the Court permitted 
a number of witnesses to testify that from their acquaint¬ 
ance with her, they did not know that Mrs. Harbaugh used 
alcoholic beverages. This evidence was wholly irrelevant 
because no effort was made to show that Dr. Warfield 
had, could have, or should have known anything about 
Mrs. Harbaugh’s habits at the time of his diagnosis. As 
character evidence, it was clearly immaterial to the issues 
to be tried. 


vm. 

The Court permitted grossly improper hypothetical ques¬ 
tions to be asked of the expert witnesses. These questions 
were wholly deficient in stating any of the background 
facts. As to the examination, the question was based upon 
the assumption that the patient was brought into the hos¬ 
pital in a coma. No other facts were stated in the hypo¬ 
thetical questions. In respect to causation, the plaintiff 
was permitted to inquire as to the effect of movement in 
a condition of cerebral hemorrhage and there was never 
any evidence in the record which showed that Mrs. Har¬ 
baugh was suffering from cerebral hemorrhage. The rule 
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is that a hypothetical question can be asked only when the 
jury is informed as to the facts upon which the opinion 
rests and the jury can only be informed as to such 
facts when the hypothetical question states the assump¬ 
tions on which the question is predicated and when there 
is evidence in the record supporting such assumed facts. 
Here these conditions were not met and the hypothetical 
questions were improper. 

ARGUMENT 

I. The Court erred in Submitting the Case to the Jury 
Because There Was No Sufficient Evidence From Which 
the Jury Could Have Determined That the Defendants 
Were Negligent. 

This case is based upon the allegation that Dr. Warfield 
was negligent in his diagnosis of Mrs. Harbaugh’s condi¬ 
tion. This diagnosis was made in the emergency room 
of the defendant hospital. At that time, Mrs. Harbaugh 
was an unidentified woman brought by the police to the 
hospital. Dr. Warfield was forced to rely on the infor¬ 
mation he could gain from an examination and from such 
history as he could obtain from the plaintiff herself. The 
undisputed evidence shows that Dr. Wairfield made a care¬ 
ful and complete physical and neurological examination 
of the patient. This examination revealed no abnormali¬ 
ties to account for her unconsciousness. The only history 
he could obtain was that she had been drinking “too much 
and too long”. On the basis of this careful examination 
and the history, Dr. Warfield concluded that she was suf¬ 
fering from acute alcoholism. Subsequently, with the aid 
of five days examination and a complete history, which in¬ 
cluded the fact, unknown to Dr. Warfield, that Mrs. Har¬ 
baugh did not use alcohol, other physicians were able to 
determine that Dr. Warfield’s diagnosis was not correct. 
But it is significant that there has never been agreement 


14 


among the later physicians as to the correct diagnosis, 
and the plaintiff made no attempt to show the correct diag¬ 
nosis. It may be conceded, and we do concede, that Dr. 
Warfield’s diagnosis was incorrect. 

But the determination that the diagnosis was incorrect 
does not establish negligence on the part of the physician. 

Actions to recover for the alleged malpractice of a 
physician are governed by stringent rules as to proof re¬ 
quired and the negligence of the physician can be shown 
only by evidence from which the jury can determine that 
the physician did some act which would not have been done 
by other physicians of ordinary care and skill under similar 
circumstances, or omitted some act which would have been 
done by such physicians of reasonable skill and care in 
the same or similar circumstances, and that this act or 
failure to act caused the injury of which plaintiff com¬ 
plains. Ewing v. Goode, 78 Fed. 442; Cayton v. English, 
57 App. D. C. 324, 23 F. (2d) 749; Sweeney v. Erving, 
35 App. D. C. 57, affirmed, 228 U. S. 233; Wilson v. Borden, 
61 App. D. C. 327, 62 F. (2d) 866, cert, denied, 288 U. S. 
615. This rule is based upon the general realization that 
medicine is not and cannot be an exact science, and that to 

i m * 

require a physician to act at his peril would be socially 
undesirable because it would make the practice of medicine 
impossible. Consequently, it is settled law that a physi¬ 
cian is not an insurer and is not liable for an error of 
judgment. Christie v. Callahan, 75 U. S. App. D. C. 133, 
124 F. (2d) 825. 

It is clear that a plaintiff in a malpractice action has 
the burden of proving that the defendant was negligent. 
It is equally clear that to prove negligence, plaintiff must 
show that defendant’s practice did not accord with the 
standard of members of his profession in the same local¬ 
ity. Eohenthal v. Smith, 72 App. D. C. 343, 114 F. (2d) 
494, 497. Generally the standard must be shown by ex¬ 
perts and so must the departure from it, Christie v. Calla- 
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han, 75 TJ. S. App. D. C. 133, 124 F. (2d) 825, 828, since 
unquestionably only experts are qualified to express an 
intelligent opinion on what constitutes the proper method 
of treatment. Byrom v. Eastern Dispensary and Casualty 
Hospital, 78 TJ. S. App. D. C. 42,43,136 F. (2d) 278, 279. 

The claim here is that the diagnosis of acute alcoholism 
was wrong. That there was an error in the diagnosis is 
not sufficient to establish the liability of defendants. 
Hazard Hospital Co. v. Combs, 263 Ky. 253, 92 S. W. (2d) 
35; Hill v. Boughton, 146 Fla. 505, 1 So. (2d) 610, 134 
A. L. R. 678; Duckworth v. Bermett, 320 Pa. 47,181 A. 558; 

Quinby v. Cocke, .Tenn., 192 S. W. (2d) 1946. The 

law is well established that a bad result alone is not a 
ground for imposing liability on the physician. Wilson v. 
Borden, 61 App. D. C. 327,62 F. (2d) 866; Carr v. Shifllette, 
65 App. D. C. 268, 82 F. (2d) 874. The rule with respect 
to a physician’s liability for an error in diagnosis was 
stated by the Court in Hill v. Boughton, supra, as follows 
(134 A. L. R. at p. 682): 

A physician or surgeon does not insure the correct¬ 
ness of his diagnosis. His responsibility is to use 
ordinary skill and diligence and to apply the means 
and methods ordinarily and generally used by phy¬ 
sicians of ordinary skill and learning in the practice 
of his profession to determine the nature of the ail¬ 
ment and to act upon his honest opinion and conclu¬ 
sion. Edwards v. Uland, 193 Ind. 376, 140 N. E. 546; 
Clark v. George, 148 Minn. 52,180 N. W. 1011 

And in Duckworth v. Bermett, supra, the Court said (181 
A., at p. 559): 

Where the most that the case discloses is an error 
of judgment on the surgeon’s part, there is no liabil¬ 
ity. 141 Pa. 149, 21 A. 525. Here, the doctor used 
his skillful fingers to detect what was wrong. Neither 
court nor jury would be competent to set up an opin¬ 
ion counter to his, unless much more was shown than 
here appears. At most, all that could be said is that 
defendant had made a mistake in diagnosis where the 
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symptoms were obscure, and for this there is no lia¬ 
bility. 

At the trial, the plaintiff recognized this rule, and at¬ 
tempted to predicate the claim of negligence on the fact 
that Dr. Warfield did not have made a laboratory test of 
the alcoholic content of the blood, either by analysis of 
the blood or urine. Whether the making of such tests was 
required by approved medical practices was a matter on 
which only experts were competent to testify. Three 
physicians were called as witnesses by the plaintiff. Each 
of them testified without equivocation that such tests were 
not required in emergency room situations. It is true that 
in response to questions which, as we shall show, were 
wholly improper, these doctors said that in his own prac¬ 
tice he would have secured the tests, but Dr. Abbe stated 
positively that such tests we/re not required, and Dr. Foret 
and Dr. Chapman each said that whether such tests 
should be made were a matter for the examiner’s judg¬ 
ment. These statements of the doctors were wholly in¬ 
sufficient to establish negligence on the part of Dr. War- 
field. This Court, in Hazen v. Mullen, 59 App. D. C. 5, 32 
F. (2d) 394, said: 

A case of malpractice cannot be proven by the testi¬ 
mony of a few physicians or surgeons that they would 
have used some other treatment than the one used, in 
the absence of testimony from which it can be inferred 
that the defendant failed to give to the case that 
skill and care ordinarily possessed and exercised by 
others in the profession. 

The real significance of the testimony on which plaintiff 
relies to show negligence was evaluated by the Court in 
j Leung ford v. Jones, 18 Or. 307, 22 P. 1064, where the 
Court said: 

. .. Other physicians might have been more success¬ 
ful, might possibly have exercised better judgment in 
regard to the matter, but it would not follow that appel¬ 
lant was liable for damages for malpractice. A habil- 
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ity in such a case, does not attach as against the 
doctor, any more than it would against a lawyer who 
commits an error in the practice of his profession. 
The law exacts the same acquirements and duties from 
each, that he shall possess a reasonable degree of learn¬ 
ing and skill, and exercise it according to his best 
judgment. It is not a difficult matter to indicate from 
a retrospective standpoint the proper course to have 
been pursued in regard to affairs, however compli¬ 
cated they may have been. That is a very safe ground 
to occupy, and the would-be wise and sagacious usu¬ 
ally have sufficient prudence not to venture upon any 
other. They know thoroughly, and can point out accu¬ 
rately and decidedly what course should have been 
pursued—after the occurrence to which it related has 
transpired. 

In the present case, all of the experts testified that Dr. 
Warfield had acted in accordance with the usual and 
approved practice. Both Dr. Foret and Dr. Chapman 
testified that the determination as to the making of the 
alcoholic tests was a matter for the examiner’s judgment. 
Dr. Abbe, also a plaintiff’s witness, testified that the tests 
were not required by the current standards of practice. 
It is clear that this evidence does not establish any de¬ 
parture by Dr. Warfield from accepted standards of medi¬ 
cal practice. Accordingly it follows that there was no 
negligence on his part and the issue should not have been 
submitted to the jury. 

II. The Court Erred in Submitting the Case to the 
Jury Because There Was No Evidence of Causal Relation 
Between the Alleged Negligence of the Doctor and the 
Condition of Which the Plaintiff Complains. 

The burden in this case was upon the plaintiff to show 
that the alleged negligence of Dr. Warfield caused damage 
to her. Moore v. Tremmeling, 78 F. (2d) 821, 824 (CCA 9, 
1935); Bowner v. Conklin, 61 App. D. C. 336, 62 F. (2d) 
875. It cannot be disputed that nothing Dr. Warfield did 
or did not do caused Mrs. Harbaugh’s injuries. The 
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malady from which she was suffering occurred before she 
reached the hospital, and its cause was never shown. 

The record of this case is pregnant with things unsaid 
about Mrs. Harbaugh’s condition, and it is these great 
gaps in the testimony which make it impossible fo»r this 
verdict to be sustained on the record before this Court, 
and which make it prejudicial error for the Court to 
have submitted the case to the jury. 

The gaps in the evidence may be summarized as fol¬ 
lows : 

(1) There is nothing which shows Mrs. Harbaugh’s 
present condition, or its cause. The only reference in the 
entire record to Mrs. Harbaugh’s condition is found in 
ihe testimony of Dr. Chapman [App. p. 110]: “I saw her 
this past week on Tuesday. She is now a complete invalid. 
She is bedridden, a patient at a nursing home.” With 
respect to the cause of the condition, the only statement 
in the record which is to the slightest degree definitive is 
Dr. Chapman’s response to the question, “Doctor, the con¬ 
dition Mrs. Harbaugh is now in: Is that due to alcohol¬ 
ism?”, which was, “No, sir”. (App., p. 110) 

(2) The record is silent as to the condition in which 
Mrs. Harbaugh was at the time of her admission to Emer¬ 
gency Hospital. 

(3) There is no showing of any probable better result 
regardless of what treatment had been instituted at the 
time of her first admission to the hospital. The evidence 
from the plaintiff’s own expert witnesses consists of the 
statements of Dr. Chapman and Dr. Foret. Dr. Chapman 
testified: 

Q Doctor, in your opinion, has the extent of the 
brain damage been increased by reason of the fact 
that Mrs. Harbaugh was forced to walk up and down 
steps before any treatment was inaugurated? A 
Well, I think one has to say that there is no way of 
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telling how much damage was there at the time she 
was first brought in. We do not know how badly she 
would have been anyway. 

Q Doctor, would that have retarded her recovery— 
that is, the walking up and down the steps? A Prob¬ 
ably. 

(App., pp. 113, 114) 

Dr. Foret, in answer to a question by the Court, said: 

Q ... Assume that a woman is brought into a 
hospital in an unconscious condition and she has 
cerebral hemorrhage. The doctor diagnoses her con¬ 
dition as alcoholism and she is required to get out of 
bed. With the assistance of two policemen or two 
interns—two men—she has to walk down the steps. 
She is taken to the Women’s Bureau and has to walk 
up and down steps there. Is that situation calculated 
to aggravate her difficulty insofar as cerebral hemor¬ 
rhage is concerned? A Most likely it is. First of 
all, she is not completely unconscious if they are able 
to make her walk up and down stairs; isn’t that right? 

Q She was unconscious at the time she came in. 
A At the time she was first seen. Mostly at the time, 
if there is any hemorrhage, you certainly want to keep 
the patient quiet. It is likely that the outcome could 
have been the same, but the judicious thing to do 
would be, if anyone is having any signs of hemorrhage 
anywhere, to keep him quiet. 

• * • • 

“. . . The most likely thing, of course, is that 
you would get further damage; but it is possible that 
one could not say one way or the other.” 

(App., pp. 125, 126) 

This evidence is totally insufficient to give the jury any 
reasonable basis for determining the fact of aggravation of 
the condition, and certainly any determination of the ex¬ 
tent of such aggravation, if any existed, was based upon the 
purest speculation and guesswork. 

The general rule applicable to cases of this kind, was 
stated by the Court in Moore v. Tremmelmg, supra, as fol¬ 
lows (78 F. (2d), at pp. 824, 826): 
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Moreover, as we shall presently see, it is not suf¬ 
ficient to prove negligence, but also it must be shown 
that a better result would have been obtained from 
proper treatment. Perkins v. Trueblood, 180 Cal. 
437, 181 P. 462. In other words, the burden is on the 
plaintiff to establish that the appellant’s negligence 
was the proximate cause of the injury. 

• • • • 

Moreover, even if we assume that both the initial 
treatment and the subsequent care of the plaintiff 
were negligent, there is a fatal defect in the proof 
because it is not shown that proper treatment would 
have produced a better result. Such evidence is essen¬ 
tial in a malpractice case where two causes are co¬ 
operating to produce the final result—one, the frac¬ 
ture of the bone with the attendant injuries, and the 
other, the improper treatment. The burden is upon 
the plaintiff to prove that the injuries he complains 
of resulted from the latter cause and not the former. 
The jury cannot be permitted to speculate upon the 
relative amount of injury due to the fracture and 
that due to the appellant’s negligence. It cannot be 
assumed that, in the absence of malpractice the result 
would have been better, it must be shown by the evi¬ 
dence of expert witnesses. 

This general rule is approved by the great weight of 
authority. 

In Connellan v. Coffey, 122 Conn. 136, 187 A. 901, the 
Court said: 

The plaintiff’s main contention is that the nature of 
the proof of causation in malpractice cases is peculiar 
and exceptional and that recovery should be allowed 
if the negligence or unskillfullness of the defendant 
‘deprived the plaintiff of the chances of a better re¬ 
covery presumed to flow from proper treatment’, and 
that the jury should have been so instructed. . . . 

In Green v. Stone, 119 Conn. 300, 306, 176 A. 123, 
125, a malpractice case in which the testimony went 
no farther than to indicate that earlier treatment of 
the plaintiff by the defendant ‘nought have been bene¬ 
ficial’, we held the trial court to have been justified 
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in setting aside a plaintiff’s verdict because, on that 
state of evidence, ‘the jury were left purely to specu¬ 
lation as to whether the conduct of the defendant 
was a cause of the plaintiff’s subsequent condition’. 
Our statement in that connection that in order to 
support a verdict it was incumbent upon the plaintiff 
to produce testimony to the effect that earlier treat¬ 
ment ‘with reasonable probability would have aided 
the patient’, is not to be construed as meaning, as 
the present plaintiff claims, that such duty would be 
complied with if the evidence indicated that ‘the 
chance for a better recovery’ would have been im¬ 
proved by a different method of treatment. This, 
equally, would relegate to the realm of speculation 
the question whether or not fault of the defendant 
was a cause of the conditions for which damage is 
sought.” 

In Thompson v. Anderson, 217 Iowa 1186, 252 N. W. 

117, the Court said: 

Appellant places considerable stress upon that por¬ 
tion of Dr. Walsh’s testimony in which he states that 
the death rate in cases of tetanus, where the wound 
is properly taken care of and antitetanic serum given, 
is about one in four. The mere statement that a cer¬ 
tain percentage of these cases show a recovery cam, be 
of no value to appellant, without further evidence tend¬ 
ing to place this case in the number of those where 
recovery takes place. 

... In our opinion, the evidence of the expert wit¬ 
nesses not only fails to show any probability that 
the death of appellant’s decedent would not have re¬ 
sulted from tetanus, regardless of any negligence or 
malpractice on the part of the appellee, but it unmis¬ 
takably establishes that any attempt to show that such 
death was caused by any act or omission to act on the 
part of appellee instead of by the pure disease from 
which she was suffering, would be pure speculation 
and the conjecture on the part of experts themselves, 
it must be clear beyond all doubt that the question of 
the cause of such death should not be submitted to a 
jury. 
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Applying the rules established by these authorities to 
the situation presently before the Court, it is clear that 
the plaintiff’s case is utterly lacking in the basic ele¬ 
ments of the proof. From what illness was Mrs. Har- 
baugh suffering? The experts do not know. What would 
have been her condition even with the very best treatment 
possible? The experts do not know. How much did the 
error in diagnosis aggravate her condition? The experts 
do not know because they cannot tell what it was or how 
serious its results in any event, and consequently have noth¬ 
ing upon which to base a conclusion that the condition was 
aggravated. 

No more apt laguage to describe this case can be found 
than that approved by this Court in Levy v. Vaughn, 42 
App. D. C. 146: 

What does the evidence establish in this case? The 
evidence, at the most, establishes that nobody is cer¬ 
tain that the death did result by reason of the use 
of ether. That is established beyond the peradventure 
of a doubt. A great many of these witnesses, Dr. 
Vaughn among them, say that it may or it may not 
have; he cannot say . . . that he died from the 
ether. There are a great many of the defendant’s 
witnesses who say that if they had known the condi¬ 
tion of this man’s heart, they would not have admin¬ 
istered the ether, but that does not mean that it there¬ 
fore follows because they did administer the ether it 
was the cause of his death. 

Therefore, with the fact staTing you in the face 
that nobody says to this jury that this intestate died 
from the effects of the ether, is it possible that the 
jury can say what the experts and all other witnesses 
in the case say they cannot tell? Does the law mean 
that a jury can pass upon the cause of the death of 
a man, when those who ought to know cannot tell? 
The plaintiff’s witnesses have said exactly the same 
thing that the witnesses have said. Then, when all the 
witnesses concur in the statement that they cannot 
tell, on what theory of law can the Court submit to a 
jury of twelve men unlearned in the sciences, the ques- 
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tion of determining as to condition, when the experts 
themselves cannot tell f 

III. The Court Committed Substantial Error When It 
Failed to Instruct That the Burden of Proof Was Upon 
the Plaintiff to Establish the Elements of Her Cause of 
Action. 

The defendant requested that the Court instruct the 
jury with regard to the burden of proof resting on the 
plaintiff. The instruction requested was as follows: 

The jury is instructed that in this case before the 
plaintiff can recover, the burden of proof is upon her 
to prove by a fair preponderance of the evidence two 
things: First, that the defendants were negligent, 
and second, that the alleged negligence was the proxi¬ 
mate cause of the injuries concerning which she com¬ 
plains. 

The court not only refused this instruction, but nowhere 
in his charge did he make any reference whatsoever to the 
burden of proof, nor did he ever state the basic elements 
of the proof of a malpractice case. He merely told the 
jury that 

As far as the court remembers, the only specific 
testimony to the effect that the examination for alco¬ 
holism under the circumstances was what it should be 
was from the physician himself. He testified that his 
examination was a proper one. As far as the court 
remembers, he is the only one who did. It is for you 
to say and for you to decide whether it was or was not. 

The instruction proposed by the defendant is, beyond 
any possibility of rational argument, a correct statement 
of the law as established by the unbroken line of de¬ 
cisions, not only in this jurisdiction, but by the Federal 
courts generally, and by the state jurisdictions. The lan¬ 
guage is taken almost verbatim from the land-mark de¬ 
cision of Ewing v. Goode, 78 F. 442, 443, (C. C., Ohio, 
1897), the opinion of Justice Taft which still represents 
the controlling statement of the law governing actions for 
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medical malpractice. This rule has been quoted many 
times with approval, and represents the unchallenged rule. 

Gunning v. Cooley, 281 U. S. 90, 74 L. Ed. 720, 50 
S. Ct. 231 

L’evy v. Vaughn, 42 App. D. C. 146 

Cayton v. English, 57 App. D. C. 324, 23 F. (2d) 745, 
748 

Bonner v. Canklin, 61 App. D. C. 336, 62 F. (2d) 875, 

876 

Carr v. Shifflette, 65 App. D. C. 268, 82 F. (2d) 874, 

877 

Hohenthal v. Smith, 72 App. D. C. 343,114 F. (2d) 494 

Wilson v. Borden, 61 App. D. C. 327, 62 F. (2d) 866, 
868, 869. 

The court’s refusal of the instruction prayer, together 
with his failure to give the jury any indication of the ele¬ 
ments of proof which rested on the plaintiff, was error of 
the most substantial effect. The evidence here certainly 
was not overwhelmingly against the physician. As we have 
demonstrated, there was no real evidence of either the 
negligence of the physician nor of the causal relation be¬ 
tween his acts and the condition in which Mrs. Harbaugh 
now is. We are unable to perceive any theory upon which 
the instruction could have been refused, and we submit that 
its refusal deprived the defendant of a fundamental of 
fair trial: the right to have the jury which decided his 
case properly instructed as to the burden of proof. 

IV. The Court Erred in Refusing Defendant’s Re¬ 
quested Instruction No. 7 Which Was a Proper Statement 
of the Law and Which Set Forth the Defendant’s Theory 
of Defense. 

The defendant requested an instruction to the effect 
that if the doctor used reasonable and ordinary care and 
skill in determining the cause of Mrs. Harbaugh’s condi¬ 
tion, he could not be held responsible for an honest mistake 
of judgment or error of diagnosis. The requested in¬ 
struction was as follows: 
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The jury is instructed that a physician in his exam¬ 
ination and treatment of a patient is not required to 
have infallible judgment or skill, but if possessed of 
reasonable and ordinary knowledge and skill and if in 
his examination he exercises such knowledge and skill 
to the best of his ability he is not a guarantor of the 
outcome of his knowledge and skill 

As we have pointed out, supra, a physician is not an 
insurer of the result of his treatment, nor is he liable for 
an error of judgment. Christie v. Callahan, 75 U. S. App. 
D. C. 133, 124 Fed. (2d) 825. The admitted fact that 
the diagnosis was erroneous is not alone sufficient to show 
responsibility on the part of the physician since the mere 
failure of the treatment creates no presumption of the 
physician’s lack of care. Crist v. White, 62 App. D. C. 269, 
66 Fed. (2d) 795; Carr v. Shifflette, 65 App. D. C. 268, 82 
Fed. (2d) 874; Hohenthal v. Smith, 72 App. D. C. 343,114 
Fed. (2d) 494. The physician is only required to use 
reasonable care and skill in the treatment of the patient. 
There was ample evidence in this record to support the 
defendant’s theory, which was that he had performed a 
skillful and careful examination of the plaintiff and there 
being no evidence of physical or neurological abnormality, 
he determined on the basis of the history which he ob¬ 
tained from the patient herself that the cause of uncon¬ 
sciousness was acute alcoholism and that in arriving at 
this determination he exercised his best judgment and 
skill. There is no evidence in the record which would tend 
in the slightest degree to show that this defendant was 
lacking in skill. The only criticism came from doctors who 
felt that his conclusion was not accurate. Of course, it is 
exceedingly easy for anyone, viewing this matter in retro¬ 
spect and with the complete history of the patient and of 
the later operative procedure, to determine that the con¬ 
clusion was wrong, but we must view this issue from the 
vantage point of this emergency room physician, and con¬ 
sidering the facts then before him, it is not possible to say 
that his conclusion was such error as to constitute negli- 
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gence. In fact, with all of the history before him, Dr. 
Abbe, who was the plaintiff's own physician, stated posi¬ 
tively that he could not exclude the diagnosis of acute 
alcoholism. 

The court, in refusing to present to the jury the issue 
of whether or not the physician exercised reasonable care 
and skill, as he testified he did, and nobody testified he did 
not, had merely made an error which any skilled and 
careful physician might have made under the same or simi¬ 
lar circumstances, in fact prevented the jury from con¬ 
sidering the whole theory of defense. Even if we con¬ 
cede for the purposes of argument only that the jury had 
a right on the evidence before it to determine whether 
or not the defendant was negligent, it is certainly funda¬ 
mental that the court had no right to prevent the jury's 
consideration of this matter in the light of the defendant's, 
as well as the plaintiff's, testimony. It is fundamental 
law that every party has a right to have his theories of 
the case fairly and accurately presented to the jury. The 
trial court violated this right of the defendants, and in so 
doing, substantially prejudiced the defendant in the eyes 
of the jury. 

V. The Court Erred in Instructing the Jury Because in 
His Charge It Made Statements Which Were in Direct 
Contradiction of the Evidence. 

In its charge to the jury the court made two gravely 
prejudicial statements to the jury. These were as fol¬ 
lows: 


The physician apparently based his diagnosis, there¬ 
fore, not on any examination he made, because the only 
examination that he could make that would tell the 
story of alcoholism was not made. Apparently the 
physician based his diagnosis in the last analysis ex¬ 
clusively on the statement which he alleges a woman 
made who had to be brought out of a coma with aro¬ 
matic spirits of ammonia. 
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The question foT you to decide is whether it was 
proper for the physician, with nothing more than that, 
to turn her over to the police, or whether she should 
have been sent into the hospital from the emergency 
room for further examination. That is up to you to 
decide, and not for me, because you are the ones who 
pass upon that. 

(App., p. 137) 

• * * * 

As far as the court remembers—and I am going to 
ask counsel to correct me if I have overlooked this— 
as far as the court remembers, the only specific testi¬ 
mony to the effect that the examination for alcoholism 
under the circumstances was what it should be was 
from the physician himself. He testified that his ex¬ 
amination was a proper one. As far as the court re¬ 
members, he is the only one who did. It is for you to 
say and for you to decide whether it was or was not. 

(App., p. 138) 

These statements were directly contrary to the evidence 
as it was presented. The undisputed testimony of Dr. 
Warfield, corroborated by that of Mrs. Milstead, the nurse, 
was that Dr. Warfield made a complete physical and neu¬ 
rological examination. There were no objective signs. 
Dr. Warfield’s findings were corroborated by those of Dr. 
Abbe, who likewise could find no evidence of the cause of 
Mrs. Harbaugh’s unconsciousness. Dr. Warfield’s testi¬ 
mony was that his diagnosis was based on the negative 
results of the complete examination which he did as well 
as the statements made by Mrs. Harbaugh, who talked co¬ 
herently at the time she was questioned by Dr. Warfield. 
The statement by the Court in his charge was a patent 
misstatement of the evidence. 

The Court’s charge that only Dr. Warfield testified that 
his treatment was proper was also a misstatement of the 
record. All of the physicians testified that the procedure 
adopted by Dr. Warfield was proper emergency room treat¬ 
ment. Dr. Chapman and Dr. Foret testified that they per- 
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sonally would have taken an alcohol content test, but each 
of them said that the taking of the test was a matter of 
the examiner’s judgment. Dr. Truman Abbe testified, in 
response to a hypothetical question, that Dr. Warfield’s 
procedure was “absolutely proper”. 

We respectfully submit that the Court’s misstatement 
of the evidence was manifest error. 

It is settled law, of course, that the Court has a right 
to comment on the evidence. But the Court’s comments 
must be fair, and must, with reasonable accuracy, state 
the evidence as it actually is. 

In Starr v. United States, 153 U. S. 614, 626, 38 L. Ed. 
841, 845, 846, the Supreme Court in quoting with approval 
the language from Burke v. Maxwell, 81 Pa. 139, 153, said: 

When there is sufficient evidence upon a given point 
to go to the jury it is the duty of the judge to submit 
it calmly and impartially. And if the expression of an 
opinion upon such evidence becomes a matter of duty 
under the circumstances of the particular case, great 
care should be exercised that such expression should 
be so given as not to mislead, and especially that it 
should not be one-sided. The evidence, if stated at all, 
should be stated accurately, as well that which makes in 
favor of a party as that which makes against him; de¬ 
ductions and theories not warranted by the evidence 
should be studiously avoided. They can hardly fail 
to mislead the jury and work injustice. 

In Minner v. United States, (CCA 10, 1932), 57 F. (2d) 
506, 513 

But in summing up and commenting on the evidence, 
the trial judge should be governed by certain well rec¬ 
ognized limitations inherent in the very nature of the 
judicial office. He should state the evidence fairly 
and accurately, both that which is favorable and that 
which is unfavorable to the accused. His statements 
should not be argumentative, but impartial, dispas¬ 
sionate, and judicial; and they should be so carefully 
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guarded that the jurors are left free to exercise their 
independent judgment upon the facts. 

To the same effect are Leslie v. United States, (CCA 10, 
1930) 43 F. (2d) 288, 289, Lewis v. United States, (CCA 8, 
1925) 8 F.(2d) 849, 851, United Order of Commercial Trav¬ 
ellers v. Trip, (CCA 10, 1933) 63 F.(2d) 37, 41, and Young 
v. Travellers Insurance Company, (CCA 10,1933) 68 F.(2d) 
83, 85, Weare v. United States (CCA. 8 1924), 1 F.(2d) 617, 
619. 

In Virginian Ry. Co. v. Armentrout, 166 F. 2d 400, (CCA 
4th, 1948), this rule is stated by the Court as follows:- 

It was proper, of course, for the judge to array the 
evidence and comment upon it ; but what the law en¬ 
visions in this regard is judicial comment fairly ex¬ 
plaining to the jury the contentions of the parties with 
respect to the evidence, not argument by the court in 
support of contentions. The judge occupies a position 
of great influence with the jury in conducting a trial; 
and while he should not hestitate to exercise the power 
of comment to clear away false issues and lead the 
jury into a proper understanding of the facts, he 
should be careful not to assume the role of counsel 
or to say anything which might have the effect of 
prejudicing the cause of either party before those 
whose duty it is to decide on the facts. Graham v. 
United States, 4 Cir. 12 F.2d 717; Pullman Co. v. Hall, 
4 Cir. 46 F.2d 399, 404, Id. 55 F.2d 139, Weiss v. Beth¬ 
lehem Iron Co., 3 Cir. 88 F. 25, 30; Hall v. Weare, 92 
U. S. 728, 23 L. Ed. 500; Quercia v. United States, 289 
U. S. 466, 53 S.Ct. 698, 699, 77 L.Ed. 1321. In the case 
last cited the rule was ably stated by Chief Justice 
Hughes as follows: “This privilege of the judge to 
comment on the facts has its inherent limitations. His 
discretion is not arbitrary and uncontrolled, but judi¬ 
cial, to be exercised in conformity with the standards 
governing the judicial office. • * * His privilege of 
comment in order to give appropriate assistance to the 
jury is too important to be left without safeguards 
against abuses. The influence of the trial judge on 
the jury 4 is necessarily and properly of great weight’ 
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and ‘his lightest word of intimation is received with 
deference, and may prove controlling’. This court 
has accordingly emphasized the duty of the trial judyo 
to use great care that an expression of opinion upon 
the evidence ‘should be so given as not to mislead, and 
especially that it should not be one-sided’ 

In the instant case, the trial court did not comply with 
this obvious and basic rule. His charge was an attempt 
to influence the jury to return a verdict in favor of the 
plaintiff. The statements quoted ignored all of the defend¬ 
ant’s evidence and nearly all of the plaintiff’s evidence. In 
thus assuming to decide the case and to advise the jury of 
his own opinion, the court went far beyond his function 
and necessarily prevented the defendant from having the 
fair determination of the case by the jury. 

VI. The Court Erred in Instructing the Jury That Mrs. 
Harbaugh’s Consent Was Not Needed in Order to Make 
the Alcohol Content Tests. 

In the course of his final argument to the jury, counsel 
for the defendant pointed out to the panel that the tests 
of alcoholic content of blood and urine could not be made 
without the consent of Mrs. Harbaugh after she had re¬ 
gained consciousness in the hospital. The Court, after 
his original charge to the jury had been completed, took 
the position that such consent was not needed, and in¬ 
structed the jury as follows: 

There has been some discussion in your presence 
as to whether or not the physician and the hospital 
had to have authority from the patient or some rela¬ 
tive before they could make a urinalysis or take a blood 
test. The Court instructs you, and the law is, that they 
did not have to have such authority. If it was the 
proper thing for them to do, they should have done it. 
It was not necessary for them to require authority. 
—App., pp. 139,140. 

This statement was clearly an erroneous statement of 
law. It is hornbook law that the relationship between 
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physician and patient is a consentual one, and it is the 
settled rule that in the absence of emergency or unantici¬ 
pated conditions, the physician must first obtain the con¬ 
sent of the patient before proceeding with treatment. 41 
Am. Jur., Physicians and Surgeons, % 108, p. 220. The fact 
that the unauthorized operation is slight and ordinarily 
not attended by serious consequences does not alter the 
general rule. Hively v. Riggs , 120 Or. 583, 253 P.363, 53 
A.L.R. 1052. 

In Wall v. Brim , 138 F.(2d) 478, 481 (CCA 5,1943), the 
Court said: 

The law is well settled that an operation cannot be 
performed without the patient’s consent, and that 
one performed without consent, express or implied, is 
a technical battery or trespass for which the operator 
is liable. 

The trial Court, in instructing the jury that consent was 
not necessary, misstated the law, and in so doing, prejudiced 
the defendant’s case. 

VII. The Court Erred in Admitting Testimony Re¬ 
specting Mrs. Harbaugh’s Abstinence From the Use of 
Alcoholic Beverages. 

The plaintiff called a number of witnesses who testified 
as to their long acquaintance with Mrs. Harbaugh and that, 
during their acquaintance with her, they had not known 
her to use alcoholic beverages. The defendant objected 
to all of this testimony, but the questions were permitted 
to be answered over such objection. In allowing this 
testimony, the Court erred. 

The well settled rule is that testimony as to character 
of a party is generally not relevant evidence. In Thompson 
vs. Bowie, 4 Wall. 463,471,18 L.Ed. 423,426, the Court said: 

All evidence must have relevancy to the question 
in issue, and tend to prove it. If not a link in the chain 
of proof, it is not properly receivable. Could the habit 
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of Thomas F. Bowie to gamble, when drunk, legally 
tend to prove that he did gamble on the day the notes 
were executed? The general character and habits of 
Bowie were not fit subjects of inquiry in this suit for 
any purpose. The rules of law do not require the 
plaintiff to be prepared with proofs to meet such evi¬ 
dence. That Bowie gambled at other times, when in 
liquor, was surely no legal proof that because he was 
in liquor on the first day of January, 1857, he gambled 
with Steer. It is very rare that in civil suits the char¬ 
acter of the party is admissible in evidence, and it is 
never permitted, unless the nature of the action in¬ 
volves or directly affects the general character of the 
party. I Greenl. Ev. §54. Bowie was not charged 
with fraud, nor with any action involving moral tur¬ 
pitude. He was simply endeavoring to show that his 
own negotiable paper was given for money lost at 
play; and to allow him, as tending to prove this, to 
give in evidence his habit to gamble when drunk, would 
overturn all the rules established for the investigation 
of truth. When trying a prisoner on an indictment, 
for a particular crime, proof that he has a general 
disposition to commit the crime is never permitted. 

We also call the attention of the Court to the case of 
United States v. Hess. 41 Fed. Supp. 197, 220. 

There is no conceivable ground on which the evidence 
of Mrs. Harbaugh’s habits as to abstinence from alcoholic 
liquor could be relevant to any material fact before the 
jury. The sole issue here was, as we have pointed out, 
whether or not Dr. Warfield followed the usual and ap¬ 
proved practice of physicians and surgeons in arriving 
at his diagnosis. The plaintiff is forced to admit that 
Dr. Warfield had no previous acquaintanceship with Mrs. 
Harbaugh. He did not know and could not know anything 
concerning her use of alcoholic liquor other than what she 
herself told him. It is true that Mrs. Harbaugh was, as 
far as we know, a total abstainer, and it is likewise true 
that the diagnosis of acute alcoholism was probably erron¬ 
eous. But Dr. Warfield was not aware of Mrs. Harbaugh’s 
previous history and he was required to diagnose the case 
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on the basis of the evidence before him in the emergency 
room. Subsequently, proof of her reputation for abstin¬ 
ence has no bearing on what Dr. Warfield did or did not 
do or what the symptoms and facts known to the doctor 
showed or did not show. This evidence was clearly make¬ 
weight and had no logical tendency to prove any fact in 
issue in a case to recover for the alleged negligence of Dr. 
Warfield. We therefore submit that it was error to permit 
the plaintiff to introduce such evidence. 

VIII. The Court Erred in Permitting Improper Hypo¬ 
thetical Questions to Be Asked of the Expert Witnesses. 

The crucial issue in this case was whether or not in the 
circumstances in which Dr. Warfield saw Mrs. Harbaugh 
the failure to make alcoholic content tests was such a gross 
error that no physician could have approved of it. The 
testimony which the court considered sufficient to permit 
the case to go the jury came as a result of hypothetical 
question to two physicians, Dr. Chapman and Dr. Foret. 
These questions were patently improper and the court 
permitted them to be answered despite the seasonable ob¬ 
jection of counsel for the defense. In examining Dr. Chap¬ 
man, plaintiff’s counsel asked the following question: 
(App., p. 110) 

Q Doctor, assuming that a person was brought 
into a hospital in a coma. What examination is re¬ 
quired to be made of that person to ascertain the ail¬ 
ment of that person? 

This question was objected to but the court permitted it to 
be answered. 

In questioning Dr. Foret, the plaintiff’s counsel asked 
the following question: (App., p. 121) 

Q Doctor, assuming that an unconscious person 
was brought into a hospital, what if anything would be 
required to be done in accordance with good practice 
in the District of Columbia to ascertain the nature of 
her ailment and the necessary treatment? 
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Also in the examination of Dr. Chapman, the court per¬ 
mitted the question (App. p. Ill): 

Q Doctor, the ailment of Mrs. Harbaugh: does 
such an ailment require rest or would excitement re¬ 
tard her recovery? 

and the further question (App. p. 112) 

Q Doctor, in your opinion, has the extent of the 
brain injury damage been increased by reason of the 
fact that Mrs. Harbaugh was forced to walk up and 
down steps before any treatment was inaugurated? 

and in questioning Dr. Foret, plaintiff’s counsel asked the 
question, over objection of counsel, (App., p. 124): 

Q Doctor, assuming that an unconscious person 
was brought into a hospital suffering from cerebral 
hemorrhage and was caused to walk up and down 
flights of steps, would that aggravate her illness? 

In addition, the Court asked the following question (App., 
p. 125): 

Q Assume that a woman is brought into a hospital 
in an unconscious condition and she has a cerebral 
hemorrhage. The doctor diagnoses her condition as 
alcoholism, and she is required to get out of bed with 
the assistance of two policemen or two interns—two 
men. She has to walk down steps. She is taken to the 
Women’s Bureau and has to walk up and down steps 
there. Is that situation calculated to aggravate her 
difficulty insofar as cerebral hemorrhage is concerned? 

Our objection to all of these questions is the same: they 
do not state the facts completely or accurately. For in¬ 
stance, these questions do not inform the doctor that this 
was an examination in an emergency ward of a hospital 
which does not admit alcoholic patients. It does not inform 
the doctor that a complete, careful physical and neuro¬ 
logical examination was conducted, and' there was no evi¬ 
dence of physical abnormality. It does not inform the doc¬ 
tor that the only history available to the examining phys¬ 
ician was that the woman had been drinking “too much 
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and too long”. Furthermore, the questions asked as to 
causation are so vague that it is absolutely impossible for 
us or for the jury to know the nature of the illness from 
which she was suffering, or the evidence on which the 
physicians based their opinions. In the court’s question 
set out above, there is a positive misstatement of the evi¬ 
dence. There was literally no evidence that at the time 
of the examination Mrs. Harbaugh was suffering from 
cerebral hemorrhage. The only medical testimony in the 
record was the statement of Dr. Abbe that, even after 
securing the entire history and the operative treatment, 
he doubted the diagnosis of a stroke. The court inferred, 
from the testimony of Dr. Stubbs, that five days later a 
clot was removed from the brain, and from the testimony 
of Mrs. Richardson, (App. p. 98), “I noticed particularly 
that she dragged one foot as she walked and that her arm 
was hanging limp”.—this testimony having reference to 
her observation of Mrs. Harbaugh some twelve hours after 
Dr. Warfield had examined her—that she had had a cerebral 
hemorrhage. This is perhaps an inference which might 
have been drawn by the jury, but it was improper and 
prejudicial to assume as a fact the existence of the cerebral 
hemorrhage when the evidence left it in such grave doubt. 
The question should have propounded the facts shown in 
the evidence and the doctor should have stated his opinion 
as to whether there was or was not a cerebral hemorrhage. 

We recognize the necessity of opinion evidence in a case 
such as the one before the court but opinion evidence which 
becomes inexpert by reason of the fact that the assumptions 
of fact made in order to secure such opinion are incom¬ 
plete and inaccurate is highly dangerous, highly prejudicial, 
and manifest injustice. 

The law is absolutely settled that expert opinion must 
be preceded by assumed facts which coincide with the evi¬ 
dence. As stated in United States v. American, Tobacco 
Co., 39 F. Supp. 957: 
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Before an expert opinion resting upon a hypothetical 
basis may be received as evidence, the facts constitut¬ 
ing the basis of the opinion must be disclosed and their 
existence supported by evidence. 

See also: Dexter v. Hall, 15 Wall. 9, 21 L.Ed. 73. 

Further, as stated in Erie R. Co. v. Linnekogel, 248 F. 
389, “a hypothetical question must rest upon facts in evi¬ 
dence at the time the question is put.” 

Here, no facts at all are related in the question, or given 
by the witness in his answer, and the jury has absolutely 
no way of knowing what was in the doctor’s mind when 
he answered the question; what he thought the defendant 
had or had not done; whether he thought the defendant 
had been treating the plaintiff as a private patient; what 
had been told to him as hearsay by many people other than 
the plaintiff; whether he was informed the defendant had 
made a physical examination and other facts ad infinitum. 
Several leading cases have been found in which the courts 
have held questions similar to the above, given with more 
factual support, to be improper. 

In the case of Raub v. Carpenter, 187 U.S. 158; 47 L.Ed. 
119,120, the Supreme Court said: 

He was then asked the following question: ‘ Doctor, 
have you formed any opinion from vour uncle’s general 
condition of health and the conditions disclosed by his 
brain at this investigation, and from all you know about 
him yourself, what his condition of mind was? 

To that portion of the question which called for an 
opinion from the witness from ‘all that you know about 
him yourself,’ the caveatees objected on the ground 
that no sufficient basis had been laid for that portion 
of the question, and that the facts relied upon in this 
particular should be first adduced. The court sustained 
the objection and caveators preserved an exception. 

We agree with the court of appeals that the trial 
court did not err in holding that portion of the question 
objectionable, and, if so, the question as framed could 
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not properly have been allowed to be propounded, 
though caveators were left free to put it with the ob¬ 
jectionable words omitted. Clearly, the opinion of the 
witness from facts he did not disclose was inadmissible. 
If he knew anything about the deceased other than 
what he had stated, which aided him in arriving at a 
conclusion, that knowledge should have been developed. 
In that particular the question assumed the existence 
of facts for which there was no foundation in the evi¬ 
dence. 

In the case of United States v. Burns, 69 F.(2d) 636, 638, 
the court reviewed a hypothetical question propounded by 
the trial court, to the following effect: 

_ ‘ The condition that you find now, and the history of 
his case, taking all into consideration, can you give 
us an opinion as to whether he was totally disabled in 
November, 1920, when he was discharged from the 
hospital and sent to Florida’. The witness answered: 
‘In my opinion I think that man was totally disabled 
at that time.’ On his cross-examination the witness 
stated: ‘My testimony or opinion that he was totally 
disabled when he was discharged from the Army is 
based upon my examination and the record that he 
had in the Walter Reed Hospital.’ The reviewing 
court said: ‘The above-mentioned statement by Dr. 
McRea of his opinion that appellee was totally disabled 
when he was discharged from the hospital and sent to 
Florida was devoid of probative value. The testimony 
of the witness shows that his opinion was based solely 
on what appellee told him a few days prior to the trial 
as to his injuries and bodily ailments, and on the record 
he had in Walter Reed Hospital. * * * A basis of the 
stated opinion of the witness was a history of appel¬ 
lee’s case which did not disclose facts which constituted 
a material part of the history of that case disclosed 
by evidence before the jury. 

-In the case of Peters v. Mutual Life Ins. Co. of New York, 
107 F.(2d) 9, the following question was asked: 

Doctor, I believe you testified that basing your opin¬ 
ion on the examinations you made of Harry Peters 
and of the history of the case which you got from him, 


38 


you were able to form a medical opinion as to when his 
heart condition first began, did you not? I did • • • 
At least two years prior to mv first visit in Julv, 
1932. 

The Court said, with reference to the above testimony: 

It is plain that no amount of expertness will enable 
the jury to accomplish the impossible and draw an in¬ 
ference from an unknown fact. This logical impasse 
has led to the rule requiring disclosure of the data from 
which an expert opinion is formed. The text books 
and law reviews put it this way: 

‘ The expert must give to the jury the facts upon 
which his opinion is based, so that the court and 
the jury may determine whether the alleged facts 
are real and justify his conclusions.* Lawson, Exp. 
& Op. Ev., p. 163. 

‘If the expert were permitted to express his gen¬ 
eral views without indicating the facts upon which 
they are based, he would be usurping the function 
of the jury for to accept the opinion, the jury must 
accept as found all the facts underlying it.’ Stein- 
brink, The Medical Witness, 6 Brooklyn Law Re¬ 
view 155. 

In the case of Foster v Fidelity & Casualty Co. of New 
York, 99 Wis. 447, 75 N. W. 69, the Court said: 

Dr. Turner, the physician who treated the deceased, 
was asked the following question upon his direct ex¬ 
amination. ‘State now whether, in your judgment, his 
death was occasioned by those injuries, from all the 
evidence you had before you there at the time.’ An 
objection to the question was overruled, and he an¬ 
swered the question affirmatively. This was error, be¬ 
cause the question does not show the facts upon which 
his opinion was based. It may be that it was based 
largely upon hearsay. Indeed, Ids further examination 
tended to show that such was the fact. Such an opinion 
should be based either on his examination of the case 
or upon a proper hypothetical question, and not upon 
a question which allows the witness to base his answer 
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upon his own idea of what is evidence and what is not 
evidence. 


CONCLUSION 

The record in this case is replete with manifest error to 
the prejudice of the defendants. The Court assumed that 
there was nothing to be said in favor of the defendants. 
In truth, the evidence, both as to negligence and causation, 
was so thin that the Court was not warranted in submitting 
the case to the jury. In addition, the Court’s comments on 
the evidence, which were misstatements of the record; his 
refusal to charge the jury in accordance with the settled 
rules of law; the admission of irrelevant testimony; the 
permitting of obviously incompetent hypothetical questions, 
all combined to the manifest injury of defendants and de¬ 
prived them of a fair trial. For each of the errors we have 
discussed, we sincerely believe that the judgment in this 
case should be reversed. 

Respectfully submitted, 

J. Harry Welch, 

John Ryan Daily, 

H. Mason Welch, 

Carl W. Berueffy, 

Attorneys for Appellants. 
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COUNTER-STATEMENT OF THE CASE 

The action in this case is not only to recover damages 
for malpractice, but also for willful and malicious treat¬ 
ment, unlawful detention, and false arrest and imprison¬ 
ment. For the purpose of this brief, the parties will be 
referred to as in the court below. 

On October 17, 1945, plaintiff was found lying on the 
floor of her property at 5314 Reno Road, N. W., by two 
real estate men, in an unconscious condition with the light 
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on in the hall and unable to talk, and a discoloration of 
urine on the floor making a ring near her body. (App. P. 

13, 14) She could not be aroused but was still breathing, 
and a doctor was called. Dr. Abbe responded to the call, 
who examined her heart, pulse, and looked at her eyes and 
ordered her to the hospital. (App. P. 16, 17) No alcohol 
was noted on her breath and no bottles of any kind were 
found in the house. (App. pp. 15,18,19) The police found 
her in an unconscious condition when they arrived at 10:45 
a. m. and as a result of a telephone call to No. 8 Precinct^*' 
and shortly thereafter plaintiff was removed to the 
Women’s Bureau and booked there at 12:45 p. m. as Case 
No. 244 on charge of being drunk. (App. p. 18, 22, 23) 
Collateral of $10.00 was posted at the Women’s Bureau. 

Dr. Truman Abbe, a practicing physician in the District 
of Columbia for forty-five years, stated when he arrived 
at the house the police were there and on the floor of the 
living room was a woman who was unconscious. He made 
an examination "which took probably 10 minutes, and had 
no reason to expect her to be revived by any simple means 
and concluded she should be taken to a hospital for observa¬ 
tion. He had no conveniences or facilities to make an 
examination such as would be made in a hospital. If he 
had had same, he would have sent the blood and urine, and 
possibly the spinal fluid, to a laboratory for further exami¬ 
nation. Such would have been standard practice of the 
medical profession of the District of Columbia, and as a 
result he instructed the police to take her to Emergency 
Hospital. He smelled no liquor on her breath, nor did he 
see any bottles. (App. p. 27, 28, 29, 30, 31) A ten-minute 
examination of appellee at the hospital w~as not considered 
sufficient observation by Dr. Abbe, and before a diagnosis 
of acute alcoholism could be arrived at a special examina¬ 
tion for the presence of alcohol would have to be made. 

An ordinary examination of urine "would not show alcohol. 
(App. p. 35) 


the police removed her to urgency Hospital 
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The interne, defendant Warfield, released plaintiff to the 
police after his examination, stating he could find nothing 
wrong with her outside of she appeared to have been 
drinking, and the police asked the interne if they could 
leave her at the hospital but were informed by him that 
“we can’t admit her”. (App. p. 73, 86) Defendant War- 
field was an employee of said hospital and paid by them for 
his services. 

The undisputed testimony showed that plaintiff was a 
total abstainer and never used any alcoholic beverages of 
any kind. This was established by four witnesses who 
knew Mrs. Harbaugh for many years. (App. pp. 78, 79, 
91, 92) At the Woman’s Bureau, appellee was booked in 
the run book as “Jane Doe”. This was at 12:40 p. m. on 
October 17, 1945, and later this booking was changed to 
“Lizzie Harbaugh”. (App. p. 82) 

The nurse on duty at Emergency Hospital testified that 
plaintiff was brought in on a stretcher and was unconscious 
at the time. She didn’t remember any treatment given to 
her but that she had a complete physical examination. 
(App. p. 84, 85, 89) 

On the night of October 17, 1945, plaintiff’s daughter, 
Mrs. Louise H. Richardson, called at the Woman’s Bureau 
and saw her mother walking down the stairs supported by 
two internes. Later she was taken back to the upper floor 
awaiting the arrival of the family doctor, Dr. Moore. He 
arrived later and called defendant hospital to admit her 
then, but defendant hospital advised it could not take her. 
She noticed particularly that her mother dragged one foot 
as she walked and that her arm was hanging limp. (App. 
pp. 95, 96, 97, 98) She was later taken in a private 
ambulance to Doctors Hospital, being carried out of the 
Woman’s Bureau to the ambulance on a stretcher. (App. 
p. 101) Later plaintiff was operated upon at Doctors 
Hospital by Dr. Shugrue for an injury to the brain and 
removed some clot of blood, which was an indication of 
hemorrhage. (App. pp. 106, 107, 108) 


4 


If a person is brought into a hospital in a coma, or 
unconscious, such as was the case of appellee, the good 
practice and custom in the District of Columbia is to give 
such person a complete physical examination, plus a blood 
and urine test. (App. pp. Ill, 115, 116) Such was the 
general practice in 1945 at Emergency Hospital. (App. p. 
116) The defendant, Charles Warfield, did not give ap¬ 
pellee, Lizzie Harbaugh, a blood and urine test. A diag¬ 
nosis of alcoholism was not justified without a special urine 
test in the absence of any indication of alcohol on the 
breath. (App. p. Ill) The plaintiff, suffering from cere¬ 
bral hemorrhage, should not have had physical exertion of 
any kind and should have been kept quiet. (App. p. 126) 
By turning her over to the police, defendants failed to give 
her the proper observation required in her case. (App. 
p. 132) 


SUMMARY OF ARGUMENT 
I 

The failure of defendant, Dr. Warfield, who was at the 
time of the grievance complained of an employee of the 
defendant Emergency Hospital, to make the necessary 
tests for acute alcoholism in the absence of any alcoholic 
odor on the breath of the plaintiff, and the further failure 
in keeping the plaintiff for observation, so that the cause 
of the coma could be properly ascertained, is not an error 
of judgment. For the defendant Warfield failed to do that 
which the evidence showed was required, and should have 
been done, in accordance with good practice in the District 
of Columbia, whether the patient be in the emergency 
room, or in the hospital proper. 
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n 

The plaintiff never has, nor does she now claim, that 
the failure to make the proper examinations to ascertain 
the cause of her coma was responsible for the stroke which 
the plaintiff suffered, but the plaintiff did claim, and the 
evidence supported such claim, that as the result of the 
failure of the defendants to make the necessary and re- , 
quired tests, and observation, of the plaintiff, the defend¬ 
ants caused her to be removed by the police and arrested 
with the charge of being drunk, where in truth and in fact 
plaintiff had suffered a stroke; delaying the necessary 
observation and treatment, which the plaintiff immediately 
required; and that her ailment was thereby aggravated by 
being removed from the hospital; and that such failure 
caused plaintiff to be falsely arrested and imprisoned and 
humiliated. 

m 

The defendants 7 instruction No. 1, which was denied by 
the court, is neither specific, nor complete, for the com¬ 
plaint alleges not only malpractice, but false arrest and 
imprisonment, willful and malicious treatment and humilia¬ 
tion, and was otherwise covered by the Court’s charge. 

IV 

The defendants’ requested instruction No. 7 was right¬ 
fully denied by the court by reason of the fact that there 
was no evidence in the case that the defendants treated 
the plaintiff, nor did the defendants make the necessary 
tests in the absence of alcohol on the breath of the plaintiff 
to determine whether the plaintiff was suffering from acute 
alcoholism, or some other ailment. There can be no error 
of judgment in the absence of a complete examination. 
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V 

The court’s summation was amply supported.by the 
evidence in the case for that the only way the defendants 
could have ascertained in the absence of an alcoholic odor 
on the breath of the plaintiff that the plaintiff was suffer¬ 
ing from acute alcoholism was by making the necessary 
and required blood and urinal tests, which the defendants 
failed to make, and the defendants’ conclusion was based 
upon the alleged statement made by the plaintiff that she 
had been drinking. 


VI 

The plaintiff was brought into the hospital in a coma. It 
'was the duty of the defendants to make any and all exami¬ 
nations necessary to ascertain the cause of the coma 
without the consent of the plaintiff. 

VII 

The court properly received testimony that the plaintiff 
at no time used alcoholics for that the complaint not only 
alleged malpractice and negligence but also false arrest 
and imprisonment and humiliation. While Dr. Warfield 
had no knowledge of the plaintiff’s habits, nevertheless, 
by making the necessary tests he could have determined 
whether the plaintiff was suffering from acute alcoholism. 

VIII 

The hypothetical questions asked of the expert witnesses 
were proper for that they were based on the testimony, and 
on the positive evidence adduced at the trial, that the 
plaintiff was brought into the defendant’s hospital in a 
coma. The fact that the . expert witnesses were not in¬ 
formed that the plaintiff was brought into the emergency 
room of the hospital, does not alter the duty of the defend¬ 
ants. Under the law in such cases they owed the duty to 
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the plaintiff to make a complete and proper examination, 
including all tests necessary to determine the cause of the 
coma, and if undeterminable at the time, the plaintiff 
should have been held in the hospital for observation and 
treatment in the absence of any alcoholic odor on her 
breath. 


ARGUMENT 

I 

The defendants are seeking a reversal of the judgment 
of the lower court on the theory that the defendants are not 
liable under the law intended to protect the medical pro¬ 
fession relieving them from any liability where it can be 
shown that the physician committed an error of judgment 
in the diagnosis of a case. The first question that presents 
itself, therefore, did Dr. Warfield commit an error of 
judgment? We say he did not. Before a physician can 
protect himself under that theory of the law he must show 
that he did everything necessary to be done to ascertain 
the cause of the ailment. In the case at bar the testimony 
of all the expert witnesses definitely shows that the only 
way to ascertain whether the plaintiff was suffering from 
acute alcoholism in the absence of alcoholic odor on her 
breath, was to make a blood and urinal test. 

Q State how long a time your examination took. A 
Twenty minutes. I was in the house 20 minutes. The 
examination itself took probably 10 minutes. ( App. 29) 

Q Did you make an attempt to rouse her, or revive 
her? A Only to the extent of moving her arms and legs 
to see if it would rouse her; no marked painful attempts 
to rouse her. (App. 29) 

Q Did you do anything to revive her? A No. (App. 29) 
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Q Why not? A Because I had no reason to expect 
her to revive by any simple means. What appeared to be 
good action was to take her to a hospital for observation 
and see what happened. (App. 29) 

Q Did you make a complete examination, doctor? A 
Not an examination such as would be made in a hospital, 
no. There were no conveniences. (App. 29-30) 

Q Did you have the facilities to make such an examina¬ 
tion? A No. (App. 30) 

• • • • 

Q (By Mr. Handwerk) If you had had the facilities 
there, what sort of examination would you have made? 
A I would have sent the blood and urine and possibly 
spinal fluid to a laboratory for further examination. 
(App. 30) 

• » • , 

Q Anything else? A Further examination would be 
principally a question of waiting. (App. 30) 

Q You would have required a period of observation 
1 how long? A Several hours, certainly; possibly longer. 

Q Would that have been standard practice of the medi¬ 
cal profession of the District of Columbia to make a proper 
diagnosis of that case? A Yes. (App. 30) 

• • • • 

Q Doctor, it is not customary’ practice in conditions 
such as I have mentioned for the emergency rooms of hos¬ 
pitals to do a complete blood and a complete urine test, is 
it? A If the patient is in coma, she certainly should have 
a blood and urine test for accurate diagnosis. (App. 115) 

Q Would you make any other tests besides those you 
have mentioned? A It would be a method of elimination. 
You mean laboratory tests? (App. 122) 
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Q Yes. A The first test, because of its simplicity, 
would be a urinalysis. Then, our next test, if we have a 
patient in a coma, would be a spinal tap. Then, the next 
step would be to go on to a blood analysis, for many rea¬ 
sons : That you could obtain many, many things from the 
blood. (App. 122) 

This the defendant admitted that he failed to do. 

Q That examination did not include a blood test? A 
That is correct. (App. 64) 

Q That examination did not include a urine test? A 
That is correct. (App. 64) 

Q What hospitals did you work in, Doctor? A I have 
worked in practically every hospital in the District of 
Columbia. (App. 64) 

Q Would you say that at none of the hospitals those 
tests are made when a person comes in in an unconscious 
condition? A I won’t say that none of them are made. 
I say they are made depending on the request, or the phy¬ 
sician at the time, depending on whether he requests it or 
feels he needs it. It is not routine procedure. (App. 64) 

Q Doctor, do you recall that a deposition was taken of 
you on Saturday, June 1, 1946? A Yes, sir. (App. 64) 

Q Do you recall that the same question that I just asked 
you was asked you by Mr. Welch? A It may have been. 
It has been quite awhile. (App. 64) 

Q Do you recall your answer to that? A No, I don’t. 
It has been over—well, over almost a year and a half, now. 
It is difficult to remember any one answer. (App. 64) 

Q Do you remember saying, “To be completely honest 
about it, it was incomplete—” and that Mr. Welch then 
said: 

“Now, just a minute”? (App 64) 
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1 The fact that the plaintiff was brought into the emer¬ 
gency room of the hospital does not alter the duty that 
the defendants owed to the plaintiff in making all the 
required and necessary tests, so that they may properly 
ascertain the ailment from which she was suffering. While 
the defendants consider it an important fact in the case 
that the plaintiff was not brought to the hospital proper, 
but was brought into the emergency room, nevertheless, 
they failed to cite any law which would show a distinction 
of the liability attributable to the defendants. The rule 
has been succinctly stated: ‘‘Negligence on the part of the 
physician or surgeon consists in his doing something which 
he should not have done, or in omitting to do something 
Which he should have done.” Lcmgford v. Kosterlitz, 290 
P. 80 (Calif. 1930). That the defendant in the instant case 
was negligent in his conduct toward the plaintiff is admitted 
by his own testimony. He concedes that he did not make 
a blood and urinal test. 

1 Q That examination did not include a blood test? A 
That is correct. 

1 Q That examination did not include a urine test? A 
That is correct. (App 64) 

This was no mere error of judgment as is permitted to 
medical practitioners as a defense to the consequences of 
their mis-judgment, but negligence in the omission of a 
particularly pertinent step in the course of treatment. 

“There is often a fundamental difference in mal¬ 
practice cases between mere errors of judgment and 
negligence in previously collecting data essential to a 
proper conclusion or in consequent conduct in the 
subsequent selection and use of instrumentalities with 
which the medical man may exercise his judgment 
* * V’ Staloch v. Holm, et al., Ill N. W. 264 (Minn. 
1907). 

The law places on the physician the obligation to exercise 
reasonable care and skill in making examinations and tests 
to reach a proper diagnosis, and while the defendant had 


11 


it within his power to make the required and necessary- 
blood and urinal tests, so that the defendant could come 
to a proper conclusion of whether the plaintiff was suffer¬ 
ing from acute alcoholism or not, he failed to make those 
tests and placed the burden upon the plaintiff when he 
chose to rely upon her alleged statement that she had been 
drinking. 

Q After that examination and after that questioning, 
were you satisfied that she understood what she was talk¬ 
ing about? A Yes, sir; she answered the questions very 
intelligently. (App. 41) 

Q At that, what did you conclude? A With a com¬ 
pletely negative physical examination, a neurological, and 
a funduscopic, and with the history—that is, the conclusion 
thereon was that the woman was suffering from what 
appeared to be acute alcoholism. (App. 42) 

Q Did you so conclude? A I did, sir. 

Q Did you smell alcohol on her? A No, I didn’t. 
(App. 42) 

The defendant in relying upon the statement made by the 
plaintiff that she was drinking, did not perform the duty 
imposed upon him under the law, for the well settled law on 
this point is that if it is within the power of the physician 
to find out for himself whether she was suffering from acute 
alcoholism, or not, he should have done so. This principle 
of law is well set out in the case of Wemtravb v. Rosen , 93 
Fed. (2) 544. 

In the case of Weintraub v. Rosen, 93 Fed. (2d) 544 the 
plaintiff sustained a skull fracture and a fractured hip. 
She was unconscious for several days. The defendant 
treated the plaintiff for a fractured skull but failed to 
discover the fractured hip. The plaintiff filed a suit against 
the defendant in which she alleged that the defendant was 
negligent in failing to discover and treat her for a fractured 
hip. It was conceded that the injury to plaintiff’s head 
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was the more serious of the two and caused her to linger 
between life and death for several days. The lower court 
directed the verdict for defendant on the theory that the 
first duty of the physician was to save the patient’s life, if 
possible and that even though the defendants might have 
been guilty of negligence in not discovering the condition 
of the hip, yet they would not be held for damages unless 
the evidence showed that they could have safely examined 
and cared for her injured hip without endangering her 
life while she was undergoing treatment for the serious 
condition of her head. In reversing the lower court, the 
court said: 

“We cannot agree entirely with this theory. We 
think the correct statement under such conditions 
would be that appellees could not be held for the 
resulting damages, if any, if the evidence disclosed 
that they could not have safely examined and cared 
for her injured hip without endangering her life. The 
error in the adopted th-eory lies in the fact that the 
court placed the burden upon appellants, in the first 
instance, of proving that the patient was in a fit con¬ 
dition to have her hip examined and cared for without 
endangering her life. This, we think placed upon 
appellants a greater burden than the law warrants. 
In Davis v. Kerr, 239 Pa. 351, 86 A. 1007, 46 L. B. A. 
(N.S.) 611, it was held that the burden of showing 
care was upon a surgeon who left a sponge enclosed 
in a wound. To meet that burden was his defense, and 
in the absence of supporting evidence the plaintiff’s 
prima facie case, if made, would not be defeated. So 
in the case at bar conceding that a prima facie case 
of negligence had been established, the burden was 
upon appellees, if they desired to avail themselves of 
that defense, to prove that the patient’s condition was 
such that examination or treatment of her hip would 
have endangered her life. That defense, if established, 
would have been complete, even if established by ap¬ 
pellants’ evidence. It cannot be contended, however, 
except by unwarranted inferences, that such defense 
was established, and the case was disposed of because 
appellants had not disproved the negative of a defense 
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which had not been established/’ (Italics supplied) 
(P. 546) 

In the Weintraub v. Rosen case, supra, the court right¬ 
fully pointed out that it was the duty of the physician to 
have made an examination and that he could only acquit 
himself of the negligence alleged in failing to make the 
examination by showing that the patient was not fit for any 
such examination and if the examination were made it 
would endanger the patient’s life. In the case at bar, there 
was no testimony that the plaintiff’s life would be endan¬ 
gered if blood and urinal tests were made. It must, there¬ 
fore, follow that since the defendant could have ascer¬ 
tained for himself if the plaintiff was suffering from acute 
alcoholism, it was his duty to do so, a rule of law which is 
so well expressed in the case of Weintraub v. Rosen, supra: 

“We may safely assume from the evidence, there¬ 
fore, that appellees were negligent in not observing 
the condition of the patient’s hip. They owed her the 
duty of making such examination and giving her such 
treatment as her physical condition and the skill of 
their profession in that community warranted. They 
did nothing so far as the injury to her hip was con¬ 
cerned either in the way of curative or palliative 
measures. This fact speaks loudly in support of 
appellants’ contention that they made no examination 
and had no knowledge of the fracture.” (P. 547) 

In the case at bar the defendant admitted that he did not 
make any blood or urinal tests. 

n 

The plaintiff never did, nor does she now claim, that her 
ailment was due to the negligence of the defendants, but did 
prove that as a result of her being wrongfully turned over 
to the police by the defendants, charging her with being 
drunk, and causing her undue exertion, did aggravate the 
existing ailment. For this reason none of the cases cited 
by the appellants are applicable to the case at bar. 
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Q Doctor, would that have retarded her recovery—that 
is, the walking up and down the steps? A Probably. 
(App. 113) 

The uncontroverted evidence in the case at bar was that 
the plaintiff was suffering from a coma and that after 
Dr. Abbe examined her at the house where she was found, 
ordered her to the hospital for observation and examination. 

Q As a result of your examination you sent her to the 
hospital? A Eight. (App. 30) 

Q Was she taken to the hospital? A I saw her put into 
an ambulance with instructions to take her to Emergency 
Hospital. I gave those instructions to the policeman in 
charge. (App. 30) 

The defendant, however, instead of making the required 
and necessary tests to ascertain the cause of the plaintiff’s 
coma wrongfully concluded that she was suffering from 
acute alcoholism and told the police to take her away. 

Q How did he release her to you? A Well, he said he 
couldn’t find anything wrong with her, outside of she 
appeared to have been drinking, and I mentioned the fact, 
“Could w T e leave her at the hospital?” 

He says, “No, we can’t admit her”; and I contacted our 
Women’s Bureau for further instructions on the case. 
WTien I explained the story to them, they told me to bring 
her to the Women’s Bureau, which I did. (App. 73) 

Q Did you take her to the Women’s Bureau? A We 
did, yes. (App. 74) 

Q How was Mrs. Harbaugh taken from the hospital to 
the Women’s Bureau? A In a patrol wagon. (App. 74) 

Q How was she taken to the patrol wagon? A Walked. 
(App. 74) 

Q How did she walk? A With the assistance of the 
patrol driver and myself. (App. 74) 
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As a result of the defendant’s negligence in wrongfully 
diagnosing the plaintiff’s ailment the plaintiff was caused 
to exert herself while being taken away by the police and 
again compelled to exert herself by being walked up and 
down the steps at the Woman’s Bureau with her leg drag¬ 
ging and her arm hanging down. 

Q When was that and under what circumstances did 
you see your mother? A The first view I had of my 
mother was she was coming down the stairs. I guess 
she was about six steps from the bottom, and there was 
an intern on either side of her, supporting her. (App. 95) 

Q Mrs. Richardson, what physical condition were you 
able to observe in your mother? A Well, I noticed par¬ 
ticularly that she dragged one foot as she walked and that 
her arm was hanging limp. (App. 98) 

It is not the question as is alleged by the defendants in 
their brief of whether the plaintiff would have had a better 
result had the defendant not been negligent. That would 
deal primarily with the treatment of the plaintiff. The 
defendant’s testimony is that he only put a fluff of amonia 
to her nostrils. 

Q. Do you know what treatment was given or needed? 
A. She had a complete physical and blood pressure but I 
don’t remember of any treatment that was given her, only 
an examination. (App. 89) 

That is the only treatment he gave her as part of his 
examination. The fact still remains, nevertheless, that all 
the consequences flowing from the negligence of the defend¬ 
ants in failing to make the required and necessary tests 
were caused by the defendants. The plaintiff was caused 
to be arrested; booked at the Woman’s Bureau; imprisoned 
and unlawfully detained, and humiliated; and caused the 
necessary further examination and treatment to be re¬ 
tarded, and her condition to become aggravated. 
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All the expert witnesses in the case testified that in the 
absence of alcoholic odor on the breath of the plaintiff, 
it was necessary to make a blood and urinal test. The 
evidence was uncontroverted that the plaintiff was brought 
to the hospital in a coma. The defendant admitted that 
he did not make either a blood or urinal test to ascer¬ 
tain the cause of the coma. 

BY MR. WELCH: 

Q Doctor, considering all the facts I have given you pre¬ 
viously, and adding thereto what the Court called my atten¬ 
tion to, that she had twice been revived, rather than just 
once, and after those revivals the conversations I have 
mentioned took place, and she was able to leave the hos¬ 
pital with assistance: Under those conditions is it the gen¬ 
eral practice for the intern to take a general blood and 
urine analysis? 

MR. OSTROW: Just a moment, Mr. Welch. I think 
the question should include the fact that there was no odor 
of alcohol on her breath. 

BY MR. WELCH: 

Q All right; include that, too, Doctor. 

MR. OSTROW: I think it should be included. 

MR. WELCH: I am including it, if you want it. 

THE WITNESS: In any case of questionable coma or 
unconsciousness, I think there is no question that a blood 
and urine should be done to rule out— (App. 116) 

BY MR. WELCH: 

Q But I asked you if it was the general practice, Doctor. 
A It should be, yes. (App. 116) 

Q Not what it should be. Is it? A It is in our hospitaL 
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Q What hospital? A Emergency. (App. 116) 

Q This took place in Emergency Hospital, and you say 
that in that hospital in 1945 that was the general practice 
in the emergency room? A To the best of my knowledge. 
(App. 116) 

BY MR. WELCH: 

Q You say it was at that time? A To my knowledge, 
yes, sir. (App. 116) 

Q Doctor, what are the symptoms of an unconscious 
person suffering from acute alcoholism? A The symp¬ 
toms of any unconscious person. (App. 123) 

Q The only way to determine the ailment would be to 
do what, then? A I don’t quite understand you. (App. 
123) 

Q You say the symptoms are the same as those 
of any unconscious person? A That is right (App. 
123) 

Q You have to distinguish different causes for the 
unconscious or coma? A That is right. (App. 123) 

Q What do you do in that event? Are they the things 
you have just mentioned? A The different tests; the dif¬ 
ferent examinations. (App. 123) 

It must be remembered that the defendants introduced 
only one witness, the defendant doctor. There was no 
other testimony of any nature whatsoever introduced by 
the defense. The charge of the court to the jury was over¬ 
whelmingly supported by the evidence in the case. 

IV 

Defendants’ requested instruction No. 7 was rightfully 
denied by the court because there was no evidence to show 
that the defendant did everything he should have done 
before he concluded the cause of the plaintiff’s ailment. 
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The undisputed fact is that he failed to make the only tests 
that could have been made and should have been made, to 
determine the cause of the plaintiff’s ailment. His failure 
in not making the tests is not an error of judgment, but is 
negligence. As has been pointed out heretofore in the 
case of Staloch v. Holm, et al, 111 N. W. 264 (Minn. 1907) 
It must, therefore, follow that a physician cannot avail 
himself of the protection of the law on the theory of error 
of judgment if he fails to do the very things necessary to 
reach a conclusion. 


V 

The charge to the jury was not in contradiction of the 
evidence. The evidence of the defendant physician dis¬ 
closed that he did not make a blood and urinal test to 
ascertain the cause of her ailment. The only test that he 
did make was a physical examination of the plaintiff. 
That he elicited from the plaintiff that she was drinking 
from which he concluded that she was suffering from acute 
alcoholism. The positive testimony of the witnesses, and 
of the defendant himself, was that there was no alcoholic 
odor on the breath of the plaintiff. In the absence of such 
odor, the testimony further disclosed that the only way 
to determine if a person is suffering from acute alcohol¬ 
ism is by making the necessary blood and urinal tests 
which the defendants failed to do. The defendants’ coun¬ 
sel is attempting to support his position by saying that 
Dr. Warfield’s findings were corroborated by those of 
Dr. Abbe, who likewise could find no evidence of the 
cause of Mrs. Harbaugh’s unconsciousness and that Dr. 
Warfield’s procedure was absolutely proper. It must be 
remembered that Dr. Abbe sent the plaintiff to the hos¬ 
pital for further examination and treatment. 

Q Did you do anything to revive her? A No. 

Q Why not? A Because I had no reason to ex¬ 
pect her to revive by any simple means. What appeared 
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to be good action was to take her to a hospital for 
observation and see what happened. (App. 29) 

From the hypothetical question submitted by defense coun¬ 
sel to Dr. Abbe, the very important element in the case 
was omitted, namely, that there was no alcoholic odor on 
the breath of the plaintiff. 

Q Where you have a patient in the emergency room 
of an emergency hospital, apparently unconscious, and you 
give the ordinary medical examination, and the patient 
is in normal condition upon revival, and the hospital does 
not accept patients who are apparently alcoholic, and the 
history is that the patient has been drinking, if the ex¬ 
aminer concludes that the condition is apparently alcoholic, 
there is nothing improper about that conclusion? A Ab¬ 
solutely not. (App. 33) 


VI 

The court’s instruction to the jury that the defendants 
did not have to have the plaintiff’s consent in order to 
make a blood and urinal test to determine the cause of her 
ailment was proper. The testimony shows that the plain¬ 
tiff was revived on two different occasions for a short 
period of time, and each time fell again into a coma. The 
plaintiff was sent to the hospital because she was in a 
coma, and it was the duty of the defendants to ascertain 
without delay the cause of the coma. Certainly it must 
be concluded that a person brought into the hospital in a 
coma without any history coming from the patient verbally, 
or anyone else, that such a case is an emergency case, and 
in such cases the defendants admit by the cases cited by 
them that consent is not required of the patient to per¬ 
form an operation. Certainly if the consent would not be 
required for the performance of an operation under such 
circumstances, no consent would be required for the mere 
making of a blood and urinal test. 

In Reed vs. Church, 88 E. 2nd 285, 175 Va. Reports 
284 (Decided 1940) the Court said: 
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“Objection was made by the defendant to instruction 
B. This instruction embraced the legal rule to the 
effect that when a physician undertakes to administer 
to a patient it is his duty to exercise reaso'nable care 
and skill in making examinations and tests which are 
reasonable in order to diagnose the disease and to 
exercise like care and skill to ascertain the probable 
effects of the drugs prescribed and to observe the 
precautions if any are indicated. If as a result of his 
negligent failure in these respects the patient is in¬ 
jured without negligence on his part the physician is 
liable. (P. 291)” 


vn 

The admission of testimony respecting Mrs. Harbaugh’s 
abstinence from the use of alcoholic beverages was proper. 
We respectfully submit to the court that the complaint not 
only alleged negligence and malpractice, but also alleged 
unlawful detention, false arrest and humiliation. The 
question of whether or not the plaintiff was a total ab¬ 
stainer from the use of alcoholic beverages goes to the 
very issues of the case. For it must be remembered that 
the defendants told the police that her condition was due 
to drinking alcoholic beverages and to take her away. 
When the police inquired whether they could leave her 
in the hospital they were informed by the defendants that 
they could not admit her. 

Q How did he release her to you? A Well, he said he 
couldn’t find anything wrong with her, outside of she ap¬ 
peared to have been drinking, and I mentioned the fact, 
“Could we leave her at the hospital?” (App. 73) 

He says, “No, we can’t admit her”; and I contacted our 
Women’s Bureau for further instructions on the case. 
When I explained the story to them, they told me to bring 
her to the Women’s Bureau, which I did. (App. 73) 

It is a well settled rule of law that where false arrest, 
false imprisonment, and humiliation are alleged in a com¬ 
plaint, as in the case at bar, the admissibility of such evi¬ 
dence is proper, as is set out in the case of Harris v. Sims, 
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et al., 124 So. 325; 155 Miss. 207, decided by the Supreme 
Court of Mississippi, on October 21,1929. 

From the opinion of the Court at page 327: 

“On the cross-appeal, the counsel for cross-appellant 
assigns as error: 

(3, 4) First, that the court erred in permitting the evi¬ 
dence of witnesses as to plaintiff’s general reputation for 
sobriety. He being a boy 17 years of age at the time of 
his arrest, where the declaration alleged humiliation and 
damage to reputation, and the officer had testified that he 
was drunk, we think the testimony on this point was com¬ 
petent. While it is a general rule that parties to a civil 
suit may not support their position by offering testimony 
as to their good character or reputation, yet, where a 
particular trait of an individual is in issue, such evidence 
is competent. And especially is this true in a false im¬ 
prisonment case, where damage to the reputation of the 
particular individual is alleged. And in this case it is 
shown that the plaintiff had to explain to his neighbors 
and friends why he spent the night in jail. 25 C. J. p. 
544, Sec. 152” 

In the case cited by the defendants, Thompson v. Bowie, 4 
Wall. 463, 471, 18 L. Ed. 423, 426, the opinion of the court 
supports the conclusions of the plaintiff rather than that 
of the defendants, because the nature of the action did 
not directly affect the general character of the party, as 
it does in the case at bar. 


vm 

Hypothetical questions asked of the expert witnesses 
were proper. It is the contention of the plaintiffs that 
the conduct of the defendants in failing to make the re¬ 
quired and necessary tests of the plaintiff and keeping 
the plaintiff in the hospital for observation was contrary 
to good practice by the medical profession in the District 
of Colnmbia. 
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The negligence complained of is not that the defendants 
improperly treated the plaintiff for a stroke, for it was 
unknown at the time she was taken to Emergency Hos¬ 
pital that she had suffered a stroke. Nor was it dis¬ 
covered by the defendants that she had suffered from 
a stroke. Negligence could, therefore, only be proven by 
the conduct required of the medical profession in deter¬ 
mining what should or should not have been done to a per¬ 
son who is brought into the hospital in a coma to ascertain 
the cause of her ailment and the treatment required. Such 
was the case at bar. Dr. Abbe, who was the first physician 
called to the house where the plaintiff was found, and 
who had not known her prior thereto, a physician of many 
years standing, sent her to the hospital after making his 
own limited examination. He at that time did not know 
the cause of the plaintiff’s ailment but he felt it necessary 
to send her to the hospital so that further tests could be 
made, and if necessary that the plaintiff be kept in the 
hospital for observation in accordance with good medical 
practice in the District of Columbia. 

The defendants find fault with the hypothetical ques¬ 
tions because, “These questions do not inform the doctor 
that this was an examination in an emergency ward of a 
hospital which does not admit alcoholic patients.” (Ap¬ 
pellants’ Brief, page 34.) 

Nowhere in the brief do the defendants cite any law 
to support their contention that a duty that a physician 
owes to a patient in an emergency ward is different than 
that in the hospital proper. The fact that the hospital 
does not admit alcoholic patients, and did not admit the 
plaintiff, is an admission on the part of the defendants 
that the plaintiff’s ailment was wrongfully diagnosed, and 
this is not an error of judgment, for the defendants failed 
to do all that they were required to do to ascertain the 
cause of the ailment. The law is not so lax as to permit 
a physician “to trust to luck,” instead of doing every¬ 
thing that is required and necessary for a proper exam- 
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ination to ascertain the ailment or the cause thereof. 
Because some physicians are careless in not making proper 
examinations, does not relieve the defendants of the legal 
duty they owed to their patient, as is so well expressed in 
the case of Samuel v. Willis, 133 Ky. 459. 

“Many of the physicians testifying on behalf of the 
defendant said that the best of surgeons sometimes 
left a sponge or some foreign substance in the bodies 
of their patients in performing similar operations. It 
is argued from this, that, as the highest degree of 
skill and care are not exempt from the commission of 
such accidents, a similar lapse by appellant was at 
least not other than ‘ordinary care;’ but that does not 
follow. Becuse all men at some time are careless does 
not relieve any man from the legal consequences of 
his careless act.’ , 

CONCLUSION 

The record in this case discloses that the evidence was 
overwhelming for the plaintiff. The court’s charge was 
amply supported by the evidence. That the defendants had 
no evidence whatsoever to offer to controvert the testimony 
of the plaintiff’s witnesses except the evidence of the de¬ 
fendant doctor himself, and in his testimony he admitted 
that he did not make a blood or urinal test, which was the 
only method by which he could have ascertained that the 
plaintiff was not suffering from acute alcoholism, nor did 
the defendants keep the plaintiff for observation in the 
hospital but instead chose to rely upon the alleged state¬ 
ment of the plaintiff that she had been drinking and turned 
the plaintiff over to the police. 

For the facts stated, the reasons given, and the cases 
cited, we respectfully submit that the judgment of the 
lower court should be sustained. 

Respectfully submitted, 

Robert C. Hand week 
Maxwell A. Ostrow 
Jordan R. Bentley 
Donald K. Staley 
Attorneys for Appellees. 
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Central Dispensary and Emergency Hospital, Inc., 
a corporation, and Charles Warfield, 

Appellants, 

v. 

Lizzie M. Harbaugh, 

Appellee. 


REPLY BRIEF OF APPELLANTS 

The brief of the appellee asserts that, in addition to her 
claim of malpractice, the suit before the Court is one for 
false arrest and imprisonment. The record is clear that 
no attempt was made to prove the necessary elements of 
either of these two intentional torts, and the evidence 
completely negatives any intentional act of Dr. Warfield 
which resulted in the detention of the plaintiff. 

The appellee’s brief proceeds upon the theory that an 
alcoholic content test was “necessary” and that since Dr. 
Warfield did not make these tests, his negligence was es¬ 
tablished. This assertion constitutes the gist of appellee’s 
argument under points 1, 3, 4, 5, 6 and 8. The difficulty 
with this argument is that there is no proof that such tests 
were necessary. As we have pointed out in our brief, and 
as conceded by appellee, a physician can be held only for 
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negligence, and negligence of a physician must be measured 
by judging his acts in the light of the usual and customary 
methods used by physicians of reasonable care and skill in 
the same or similar communities under the same or similar 

circumstances. Rodgers v. Lawson , 83 U. S. App. D. C., 

168 F(2d) _, (decided June 1, 1948). It is settled law 

that such standard and the departure therefrom must be 
shown by expert testimony. Rodgers v. Lawson, supra. 
An examination of the testimony in this case shows that the 
physicians called by the plaintiff were permitted to discuss 
the customary practice of private physicians in sending 
private patients to hospitals. One of the significant cir¬ 
cumstances here was that the plaintiff was an emergency 
room patient brought in by the police. All of the physicians 
testified that in the latter situation, the tests of the alcohol 
level of the blood stream were not required by the usual 
and standard practice, but were matters of medical judg¬ 
ment. In view of the testimony of plaintiff’s own witnesses, 
the importance of the emergency room situation cannot be 
denied as a matter of fact. More than anything else, this 
case demonstrates the danger of the error of permitting 
vague, ill-formed hypothetical questions, for here the tes¬ 
timony clearly demonstrates that had the appellee been 
required to frame her questions on direct examination 
properly, there would not have been an iota of testimony 
which by the remotest stretch of the imagination could 
have been considered critical of the sincere and conscien¬ 
tious examination made by Dr. Warfield. 

There was no evidence showing what, if any, damage 
resulted to plaintiff from the claimed negligence. The 
plaintiff concedes (page 13 of her brief) that Dr. Warfield 
did not cause her malady, but asserts, de hors the record, 
that as a * 1 result of her being wrongfully turned over to 
the police”, her condition was aggravated. There is no 
evidence that the defendants turned the plaintiff over to 
the police. The plaintiff was brought in by the police, and 
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examined for them. The hospital declined to admit her, as 
it had an absolute right to do. It is primer law that a 
physician or hospital may refuse to accept a patient, and 
that such a refusal to accept a patient is not actionable. 

Equally determinative of the plaintiff’s case is the ab¬ 
sence of any evidence that the plaintiff’s condition was 
aggravated. Juries are not permitted to reach into thin 
air for verdicts. Of course, no plaintiff is required to prove 
damage as a mathematical certainty, but every plaintiff is 
required to prove the elements from which the jury can 
determine on a reasonable basis that there was damage. 
This record is completely without any such elements of 
proof. So far as the record shows, to this day nobody 
knows what the condition of the plaintiff is, or what caused 
it. The burden of proving causation is upon the plaintiff. 

Kasmer v. Sternal, 83 App. D. C., 165 F(2d) 624, and 

her failure to make any proof of the causal relationship 
precludes a verdict in her favor. This court is asked by 
the plaintiff to approve a fantastic process of starting 
from an absence of fact and building speculation upon 
guess to create a chimera from which an inference can be 
drawn. We respectfully submit that the law permits no 
such a shadow to form the basis of a judgment. 

For each of the errors mentioned in our original brief, 
the judgment should be reversed. 

Respectfully submitted, 

J. Harry Welch, 

John R. Daily, 

H. Mason Welch, 

Carl W. Berueffy, 

710 Fourteenth Street, N. W. 

Washington, D. C. 

Attorneys for Appellants. 


